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In the District Court of the United States for the 
District of Oregon. 


Be It Remembered, That on the 24 day of November, 
1911, there was duly filed in the Circuit Court of 
tie Wnited States for the District of Oregon, a 
Bill of Complaint, in words and figures as fol- 


lows, to wit: 


[Bill of Complaint. ] 


In the Circuit Court of the United States for the 
District of Oregon. 


mite SPATES OF AMERICA, 

Plaintiff, 
VS. 

Pe cOW LISHAW, W. J. MORRISON, FINLEY 
MORRISON wand Lok SEH PURINE 
TURE COMPANY, a corporation, 

Defendants. 


Momlhe Honorable jidges of the Circuit Court of the 
United States for the District of Oregon, Ninth 
iiticdieral District. Sittire my Equity. 

Comes now the United States of America by Robert 
F, Maguire, its Assistant United States Attorney for 
the District of Oregon, in this behalf duly authorized 
and directed by the Attorney General of the United 
States and brings this its bill against E. J. Cowlishaw, 
metmzen ainc resident of the State of Oregon, W. |. 
Morrison, a citizen and resident of the State of Ore- 
gon, Finley Morrison, a citizen and resident of the 
State of Oregon, and The Sligh Furniture Company, 
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a corporation incorporated under and by virtue of the 
laws of the State of Michigan, and a citizen and resi- 
dent of said state, and shows unto Your Homorsaas 
follows: 

i. 

The Southwest Quarter, the Northwest Quarter 
the South Half of the Northeast ‘Quarter (SYUNEY) 
and the Southeast Quarter (SE), all of Section Six= 
teen (16), Township Three (3) South, Range six 
East « * the Willamette Meridian, and each and every 
parcel thereof, are and have at all times been a part 
and parcel of the public domain of the plaintiff. 

ve 

On to-wit the 16th day of December, 1905, the Sec- 
retary of the Interior by proclamation withdrew tem- 
porarily from entry, settlement, sale or other disposal, 
except under the mining laws of the United States, all 
of said lands, together with large quantities of other 
lands of plaintiff's public domain contiguous to and 
in the vicinity thereof, for forest purposes. 

INE 

On the 25th day of January, 1907, the Presiden 
of the United States, acting under and by virtue of 
the power vested in him by law, by executive procla- 
mation established the Cascade Range Forest Re- 
serve, Oregon, and included therein by said executive 
proclamation, each and every part, portion and par- 
cel of said lands. 

Lg 
On January 2, 1902, a field Survey of said@andiy a. 


made but said survey was not accepted and approved 
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DyaenesConmmssioner of the General Land Office of 
inemwimitedmerites wintil January 3); 1906, and at all 
times prior to the said 31st day of January, 1906, the 
said lands were unsurveyed, public lands of the plain- 
tiff and part of its public domain. 
V. 
ire plaintiit, the United Stateseei Awmerica, claims 
and holds the title in fee to each and every of said 
parcels of land. 
NAL. “7 
Miiedetendant, E. J. Cowlishaw, claims an interest 
and estate in the Southwest Quarter (SW'4) of Sec- 
Hiemeixieen (16), Lownship Three (3) South, Range 
Six (6) East Willamette Meridian, of said lands, un- 
der, through and by virtue of a pretended certificate 
and contract from the State of Oregon, described as 
rollawe: eCentoiicate No. 15210, dated January 8, 
1907; and which said pretended claim, estate and in- 
terest, is without any right whatsoever, and the de- 
fendant E. J. Cowlishaw has no estate, right, title or 
interest whatsoever in said land or in said premises 
or any part thereof. 
Avelulie 
The defendants Finley Morrison and W. J. Morri- 
son claim an estate and interest in the Southeast 
Quarter (SEY) of Section Sixteen (16), Township 
Uiireem@) South, Range Six (6) East Willamette 
Meridian, under, through and by virtue of a deed ex- 
ecuted by Robert F. Louden, which said deed is of 
date the 10th day of October, 1906, and pretends to 
convey to the said defendants last above named, the 


re Finley Morrison et al vs. 


Southeast Quarter (SEY) of said Section Simeteen 
(16) in said township and range, which said pre- 
tended claim, estate and interest, is without any right 
whatsoever, and the defendants Finley Morrison and 
W .j. Morrison, have not and neither of them have 
any estate, right, tithe or interest in said lands or 
premises or any part thereof. 

WiIIl. 

The defendants Finley Morrison and W. J. Mor- 
rison claim an estate and interest in the South Halt 
of the Northeast Quarter (S“%NEY) and the North- 
west Quarter of the Northwest ‘Quarter (NWYNW 
14) of Section Sixteen (16), Township Three (3) 
South, Range Six (6) East Willamette Meridian, un- 
der and through a deed executed by Alvira S. Louden 
of date January 9, 1907, which said deed pretendedm@o 
convey the said lands thereof to the said Finley Mor- 
rison and W. J. Morrison; and which said pretended 
claim, estate and interest is without any right what- 
soever, and the defendants Finley Morrison and W. 
J. Morrison have not and neither of them have any 
estate, right, title or interest whatsoever in said land 
or premises or any part thereof. 

IX. 

The defendants Finley Morrison and W. J. Mor- 
rison claim an estate and interest in the South Half 
of the Northwest Quarter (SY%NW4), and the 
Northeast Quarter of the Northwest Quarter (NEY 
NW) of Section Sixteen (16) in Township Three 
(3) South, Range Six (6) East of the Willamette MMle- 


ridian, under, through and by virtue of a deed execut- 
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ed by Charles E. Powell, of date January 15, 1910; 
which said deed pretended to convey the said lands to 
the said Finley Morrison and W. J. Morrison, and 
which said pretended claim, estate and interest is 
without any right whatsoever, and the defendants 
Finley Morrison and W. J. Morrison have not and 
neither of them have any estate, right, title or in- 
terest in or to any part of the said lands last above 
described. 
Se 

The Sligh Furniture Company, a corporation or- 
ganized and existing under and by virtue of the laws 
of the State of Michigan, claims an estate and interest 
in the Northwest Quarter of the Northwest Quarter 
(NWIZNW) and the South Half of the North- 
east ‘Quarter (SYNE), and the Southeast Quarter 
712, ), all oi Section Sixteen (16), Township Three 
(3) South, Range Six (6) East Willamette Meridian, 
through and under a deed executed by Finley and 
W. J. Morrison of date July 12, 1910, which said deed 
pretended to convey to the said The Shgh Furniture 
Company, the lands last above described, and which 
said pretended claim, estate and interest is without 
any right whatsoever and the defendant, The Sligh 
Furniture Company, has not any estate, right, title or 
imterest.in the said lands or premises or any part or 
Hemeel tere. 

Del 

The Act of Congress Approved February 14, 1859, 

provides in part, that 
“Sections 16 and 36 of every township of 
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public lands in said state (Oregon), and 
where either of said sections or any part 
thereof has been sold or otherwise dis- 
posed of, other lands equivalent thereto and 
as contiguous as may be, shall be granted to 
said state for the use of schools.” 

DET. 

The defendants and each and every one of them 
derive their claim or right, title, interest and eState 
in said lands, under and by virtue of the provisions of 
the Act of Congress hereinbefore recited, directly or 
by miesne conveyances, from the State of Oregony 
and said claims and each and every of them is with- 
out any right whatsoever, for the reason that the 
said lands having been withdrawn from settlement, 
entry, sale or other disposal except under the mineral 
laws of the United States, before and prior to the 
survey of the same as hereinbefore set forth, no right, 
title, interest or estate in said lands, ever or at all 
vested in the said State of Oregon. 

To the end, therefore, that your plaintiff may have 
that relief which can only be obtained in a coumimion 
equity and in this court having jurisdiction under the 
aforesaid facts, and that the defendants may answer 
the premises and show, if they can, why plaintiff 
should not have the relief herein prayed for, your 
plaintiff prays and requests of Your Honors to grant 
your plaintiff a writ of subpoena to be directed to the 
said defendants, commanding them at a certain time 
and under a certain penalty therein to be limited, per- 
sonally to appear before this Honorable Court and 
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idenmandethere ill, true, direct and perfect answer 
make (but not under oath, the benefit whereof is 
hereby expressly waived) to all and singular the 
premises and to stand, perform and abide by such 
order, direction and decree as may be made against 
them or either of them in the premises as to Your 
Honors shall seem meet and agreeable to equity, and 
fiirour Moners may decree that the title of the 
plaintiff in and to the said. lands and each and every 
part, portion and parcel thereof, is good and valid; 
that the deferidants and each and every of them have 
no right, title, interest or estate therein to the said 
lands or any part, portion or parcel thereof; that the 
contracts of sale, certificates, deeds and other con- 
veyances and muniments of title, under, through and 
by virtue of which the said defendants and each of 
them claim any estate, right, title or interest in said 
lands, be cancelled, vacated and held for naught and 
that the defendants and each of them be forever en- 
joined and debarred from asserting any claim whatso- 
ever in or to the said lands or any part, portion or 
parcel thereof, adversely to the plaintiff, and for such 
relief as to Your Honors shall seem meet and agree- 
able to equity and for its costs and disbursements. 
ROBERW FaMAGUIRIE 
Assistant United States Attorney 
tor te District or Oregon, 
Metre STATES OF AMERICA, 
iDiserict of Orégon.—ss. 

I, Robert F. Maguire, being first duly sworn, on 

oath depose and say that I am Assistant United 
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States Attorney inz the District of Oregon. and that 
the iacts set forth in the foregoing bill of complaint 
are true ae I verily beliewe: that I base this affidavit 
ugeyn the record in said cause as 1s furnished and de- 
livered to me by the Department of Agriculture and 
hy authority and under the direction of the Attorney 
General of the United States. 
ROBERT F. MAGUIRE, 
Asepstant United States Attorney 

for the District of Oregon. 

Subscribed and sworn to before me this 23d day of 


November, 1911. 
F. L. BUC ies 


te. 3.5 Notary Public for Oregon. 


Endorsed}: Sill of Complaint. Filed November 
24,1911. 
H. MARSH, 


Clerk. 
And afterwards, to wit, on the 5 day of January, 1913, 
there was duly filed in said Court, an Amengag 


. 


Answer, in words and figures as follows, to wit: 
[Amended Answer. ] 


In the Circuit Court of the United States for the 
District of Oregon. 
CNITED STATES OF AMERICA, 
Plaintiff, 
VS. 
i. J. COWLISHAW, W. J. MORRISON, FINLEY 
MORKRISON, and the SLIGH F URN PURE 


COMPANY, a corporation, 
Defendants. 
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The jomt and several amended answer of W. J. 
Morrison, Finley Morrison and the Sligh Furniture 
Company, a corporation, to the bill of complaint of 
the above named plaintiff respectfully shows as fol- 
lows: 

If 

Answering paragraph JI of satd bill of complaint 
these defendants deny that the lands therein described 
are or were at any of the times mentioned in the bill 
of complaint a part of the public domain of the United 
States. 

He 

Answering paragraph IT of said bill of complaint 
these defendants admit that on the 16th day of De- 
eember, 1905, the Secretary of the Interior by proela- 
mation temporarily withdrew from entry, settlement, 
sale or other disposal, except under the mining laws of 
fmestJnited States, all of the lands described in para- 
graph Tf of the bill of complaint, together with other 
lands belonging to the plaintiff, for forest purposes; 
but allege that such withdrawal was subject to the 
rights acquired by these defendants in the lands 
claimed by them as hereinafter set forth, and also 
was by the terms of the proclamation or order with- 
drawn by description according to the subdivisions of 
the survey hereinafter mentioned. 

DU 

Answering paragraph III of the bill of complaint 
these defendants admit that on the 25th day of Janu- 
ary, 1907, the President of the United States by ex- 
ecutive proclamation established the Cascade Range 
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Forest Reserve in Oregon and included therein the 
lands described in said bill of complaint; but allege 
that in so far as the lands claimed by these defend- 
ants is concerned, which lands are hereinafter particu- 
larly described, the same was subject to the rights 
acquired by these defendants from the State of Ore- 
gon as hereinafter set forth. 

I, 

Answering paragraph IV of said bill of complaint 
these defendants admit that on January 2, 1902, a field 
survey of the lands described in the bill of complaint, 
including the lands claimed by these defendants as 
hereinafter described, was made and that said survey 
was accepted by the Commissioner of the General 
Land Office on January 31, 1906; but deny that prior 
to said last mentioned date the said lands, or any part 
thereof, were unsurveved lands, or were public lands 
belonging to the United States, or a part of the public 
domain, and allege that the said lands had been ac- 
quired by these defendants from the State of Oregon 
as hereimatter described: 


Ne 

Answering paragraph V of the bill of complaint 
these defendants deny that the United States holds 
the title to the lands described in the complaint, 11 
cluding the lands claimed by these defendants as here- 
inafter described, and allege that the title to said 
lands last mentioned is now in the defendant the 
sligh Furniture Company, which title was derived as 
hereimaiter set fortl:. 
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NAG 

Answering paragraph VI of the bill of complaint 
as to the claim of the defendant E. J. Cowlishaw to 
the Southwest Quarter of Section Sixteen these de- 
fendants have no knowledge or information thereof 
sufficient to form a belief, and these defendants dis- 
claim any interest in said Southwest Quarter of Sec- 
tion Sixteen in Township Three South of Range Six 
East of Willamette Meridian. 

WADE, 

Answering paragraph VII of said bill of complaint 
these defendants admit that the defendants Finley 
Morrison and W. J. Morrison acquired an estate and 
interest in the Southeast Quarter of Section Sixteen, 
Township Three South of Range Six East of Willam- 
ette meridian under color of title from Robert E. Lou- 
don, which interest was subsequently conveyed to the 
Shigh Furniture Company as is hereinafter more par- 
ticularly set forth, and these defendants deny that the 
said claim is without any right, and deny that they 
have not a good title thereto. 

VIII. 

Answering paragraph VIII of said bill of complaint 
these defendants admit that the defendants Finley 
Morrison and W. J. Morrison claim an estate and in- 
terest in the South half of the Northeast Quarter and 
the Northwest Quarter of the Northwest Quarter of 
said Section Sixteen in Township Three south of 
Range Six East of Willamette meridian under color 
of title acquired through Alvira S. Loudan, as is here- 
inafter more particularly set forth, and deny that the 
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claim and estate is without any right and deny that 
said defendants Finley Morrison and W. J. Morrison 
have not good title thereto. 

IX. 

Answering paragraph IX of said bill of complaint 
these defendants and each of them do not claim and 
never have claimed to have any right, interest or 
estate in the south half of the Northwest Quargenan 
in the Northeast Quarter of the Northwest Oijamier 
of Section Sixteen in Township Three south of Range 
Six East of Willamette meridian embraced in said 
paragraph IX of the bill of complaint, and they dis- 


claim any interest therein. 


Ok 

Answering paragraph X of said bill of complaint 
these defendants admit that the Sligh Furniture Com- 
pany, the defendant corporation above named, is or- 
ganized under the laws of the State of Michigan and 
adniit that it claims am interest and estate im aime 
Northwest Quarter of the Northwest Quarter and the 
South Wali op the Northeast Quarter and the enti: 
Southeast Quarter of said Section Sixteen in Town- 
ship Three south of Range Six East of Willamette 
meridian, which estate is derived through the said 
Finley Morrison and W. J. Morrison from the State 
of Oregon as hereinafter more particularly set forth, 
and deny that said estate and interest is without any 
meht, and denyeliat themed solely Furniture Con 
pany has not any title to said lands or any part there- 
Ot 
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car 

Answering paragraph XI of said bill of complaint 
these defendants admit that the Act of Congress ap- 
proved February 14, 1859, provided as set forth in par- 
agraph XI. 

SUL 

Answering paragraph XII of said bill of complaint 
these defendants admit that as to all of the lands par- 
ticularly described above, except those to which they 
disclaim any title, they derived their claim of title di- 
rectly or by mesne conveyances from the State of Ore- 
gon, and deny that said claims or any of them are 
without right, and deny that said lands have been 
withdrawn from settlement, entry, sale, or other dis- 
posal except under the mineral laws of the United 
States before or prior to the survey of the same, but 
allege that said withdrawal was subject to the title 
of the State of Oregon theretofore acquired as here- 
inafter set forth. 

2G. 

Further answering said bill of complaint these de- 
fendants allege and show to the court that the said 
Section Sixteen in Township Three South of Range 
Six East of Willamette meridian was granted to the 
State of Oregon by the United States by the terms of 
the Act of Congress approved February 14, 1859, for 
the use of schools, which grant was duly accepted by 
the State of Oregon by act of the legislative assembly 
Guile State of Oregon approved June 3, 1859 

XI, 
That on January 2, 1902, a field survey of said Ses- 
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tion Sixteen was made under the direction of the Sur- 
veyou General of the State of Oregon in confommin 
with the laws of the United States, which survey was 
duly approved by said Surveyor General of the State 
of Oregon on the 2d day of june, 1903, and plats tiene] 
of were duly filed as provided by law. That the plat 
of said survey as approved by the Surveyor General 
was accepted by fhe Commissioner of the Geen 
Land Office on the 3lst day of January, 1906, with- 
out any correction or change of any kind and in ex- 
actly the same form as approved by said Surveyor 
Gemerall, 
AE 

Pirat on the 16th day of December, 1905, by anwar 
der of the Secretary of the Interior the vacant@ammal 
unappropriated land in said Section Sixteen was tem- 
poratily withdrawn from all disposal except undey 
the mining laws. That on December 19, 1905, a tel- 
egram was sent by the Commissioner of the General 
leauncl “OTtise to the Regieter and Receiversat Tome 
land, Oregon, informing them of said withdrawal and 
stating that the land had been withdrawn for forestry 
purposes; and’ on December 19, 1905,a letter wasisent 
by the Commuissionerstomthe Register and Receiwer 
ceiving them the same information. That the said 
withdrawal so made by said Secretary and Commnis- 
sioner described said lands by government subdivis- 
ion according to the rectangular system of govern- 
ment survey, and were based on said survey approved 
by the Surveyor Genéral of Ofeg@onmas atoresaid. 
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Pov 


On January 25, 1907, the President of the United 
States issued a proclamation enlarging the Cascade 
Range Forest Reserve to include certain additional 
lands, which included the said Section Sixteen, but 
excepting from the force and effect of said proclama- 
tion all lands which at said date were embraced in any 
withdrawal or reservation for any use or purpose to 
which said reservation for forest uses is inconsistent. 
That the said withdrawal and proclamation was in- 
consistent with the use of the said lands for school 
land by the State of Oregon and inconsistent with 
the grant of said lands to the State of Oregon for said 
uses theretofore made as above set forth, and was in- 
consistent with the reservation of said lands for said 
uses as embraced in and covered by said grant. That 
the said proclamation and withdrawal by the Depart- 
ment are the proclamation and withdrawal mentioned 
in the bill of complaint. 


oie 


That by vittue of the said grant of Section Sixteen 
to the State of Oregon and by virtue of the said sur- 
vey of said lands in the field and the approval thereof 
by the Surveyor General and the filing and approval 
thereof as hereinbefore set forth, the title to said lands 
vested in the State of Oregon beyond the power of the 
Department or of the President or of Congress to in- 
terfere with or deprive the state of the same, and the 
State of Oregon acquired the full right of disposal of 
said lands thereby. 
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BO UG 

That on the 10th day of October, 1906, the State of 
Oregon, in pursuance of the law of said state for the 
disposal of said lands, executed and delivered a cer- 
tificate of sale to the Southeast Quarter of said Sec- 
tion Sixteen to Robert F. Louden, and executed and 
delivered a certificate of sale of the South halivenauie 
Northeast Quarter and the Northwest Quarter of the 
Northwest Quarter of said Section Sixteen to Alvira 
S. Louden; and the said Robert F. Louden and Alvira 
S. Louden thereafter duly assigned and transferred 
said certificate of sale to the defendants Finley Mor- 
rison and W. J. Morrison, and on the 9th day of Jan- 
uary, 1907, the said Finley Morrison and W. J. Mor- 
rison duly surrendered said certificates to the Stame 
of Oregon in conformity with law, and the State of 
Oregon on said last mentioned date by its proper of- 
ficers duly executed and delivered to said Finley 
Morrison and W. J. Morrison a deed of conveyance 
whereby it granted to them the Southeast Quarter 
aid the South half of the Northeast Quarter and the 
Northwest Quarter of the Northwest ‘Quarter of said 
Section Sixteen in Township Three south of Range 
Six East of Willamette meridian, subject to right of 
way for ditches, canals and reservoir sites for irriga- 
tion purposes constructed, or which may be con- 
structed, by authority of the United States; and said 
defendants Finley Morrison and W. J. Morrison 
thereby acquired a fee simple title to said real estate 
and became the owners thereof. That the said deed 
was duly recorded in the office of the Recorder of 
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Deeds for Clackamas County, Oregon, which is the 
county in which said lands are situated, on the 26th 
day of January, 1907, and was also recorded in Book 
S201 State Deed Records at Salem, Oregon, on page 
420. 

XIX. 

That thereafter, to-wit: on the 12th day of July, 
1910, the said Finley Morrison and W. J. Morrison 
and their wives by deed duly granted and conveyed 
the said last described lands to the Sligh Furniture 
Company, a corporation, which deed was recorded in 
the Recorder's office for Clackamas County, Oregon, 
on the 3d day of August, 1910, and said Sligh Furni- 
ture Company thereby became the owner of said lands 
in fee simple, and is now the owner thereof. 

WHEREFORE these defendants pray that this 
suit may be dismissed and that they have and recover 
their costs and disbursements herein. 

ReoLeIGHT, 
Attorney for defendants 
Finley Morrison, W. J. Mor- 
rison and Shigh Furniture 
Company. 

[Endorsed]: Amended Answer of Defendants W. 
J. Morrison, Finley Morrison and Sligh Furniture Co. 


filedWan, ©, YOl2. 
Ay MaCAN NON: 


G@lerk U.S. DistrictCoure 


And afterwards, to wit, on the 20 day of January, 
1912, there was duly filed in said Court, a Repli- 
cation, in words and figures as follows, to wit: 
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[ Replication. | 
In the District Court of the United States for the 
District of Orevon. 


We UNTTED STAMSS OR AMERICA 
Plaine 


vs: 
Kk J. COWLISHAW, W. |]. MORRISON? Mies 
MORRISON, and THE SLIGH FUR 
ROK COMPANY, a corporation, 

Defendants. 
Rephcation of the plaintiff in the above entitled 
cause to the answer of the defendants W. J. Morrison, 
Finley Morrison, and the Sligh Furniture Company. 
Comes now the United States of America, plaintiff 
in the above cause, and replying to the answer filed 
herein says that, saving and reserving all manner of 
exceptions to the insufficiency of the answer, for 
replication thereto doth say that this bill is true and 
sufficient as averred; and that he is ready to prove it, 
and that the answer of the defendant is untrue and 

insufficient. 
WHEREFORE ire prays relief as set forth imine 
original bill. 
ROBBERY FP. MAGUIRE 
Solicitor. 
[Endorsed]: Replication. Filed Jan. 20, 1912. 
A. M. CANNON, 
Cleric U. S. District Gonmm 

And afterwards, to wit, on the 13 day of January, 
1913, there was duly filed in said Court, an Opin- 


ion, in words and figures as follows, to wit: 
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[Opinion of the Court. ] 
No. 3866. 


Ja the District Court. of the Umted States for the 
District of Oregon. 
eee tigly STATES OF AMERICA, 
Elanratiti. 
VS. , 
mee COWLISHAW, W. J. MORRISON, FINLEY 
MGRRISON@and THE SLIGH FURNI- 
AiG @MIPAIN Y s(a Corporation); 
Defendants. 


John McCourt, United States Attorney, 

Robert F. Maguire, Assistant United States Attorney. 
imeoieicht tor Defendants. 
Wolverton, District Judge: 

Weis Ws a Stuit toWquret the title to certain lands in 
the plaintiff against the claim of ownership and right 
to possession of the defendants. The lands are a part 
of School Section No. 16, in Township 3 South, Range 
6 East of the Willamette Meridian. The facts as 
stipulated by counsel are as follows: 

Prior to May 27, 1902, the lands were unsurveyed 
lands of the United States. On that date a field sur- 
vey of the east boundary of said lands was made, and 
on June 2nd the north, west and south boundaries 
were surveyed, and section 16 subdivided according 
to the rules of the Land Office in surveying the lands 
of the Government. This field survey was approved 
by the United States Surveyor General of the State of 
recon iune 2, 1903, and on June 8th that officer 


20 Finley Morrison et al vs. 


transmitted copies of the plat of survey and field notes 
to the Commissioner of the General Land Office at 
Washington, D. C., and the survey was accepted by 
the Commissioner January 31, 1906. On November 
16, 1907, the Commissioner directed the Surveyor 
General to place a plat of the survey in the field in the 
local land office of the United States at Portland, 
Oregon, which was on the same date accordingly filed 
in that office. On December 16, 1905, the Secretary 
of the Interior, by order, temporarily withdrew for 
forestry purposes, from all forms of disposition what- 
soever except under the mineral laws of the United 
States, all vacant and unappropriated public lands 
within a certain specifically described area including 
said Township 3 South, Range 6 Bast, Wo9M eam 
the local land office was duly notified of such order. 
On January 25, 1907, the President of them@mied 
States issued a proclamation enlarging the Cascade 
Range Forest Reserve to include such lands, which, 
among other things, provided that all lands which at 
said date were embraced within any withdrawal or 
reservation for any use or purpose to which said res- 
ervation for forest uses was inconsistent were except- 
el from the force and effect of such proclamation, 
On October 10, 1906, the State of Oregon, in pursu- 
ance of the laws for the disposal of lands owned by it, 
executed a @ertificate of sale to Robert F. Louden 
for the Southeast quarter of said section 16, and to 
Alvina S. Louden a certificate for the Southam 
the Northeast quarter and the Northwest quarter of 


the Northwest quarter of said section; and they there- 
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after assigned and transferred said certificates of sale 
to Finley and W. J. Morrison. On Jantiary 9, 1907, 
the State of Oregon, on surrender of the certificates 
of sale, executed to these latter purchasers a deed 
eranting and conveying to them the lands described. 
On July 12, 1910, Finley and W. J. Morrison con- 
veyed to the defendant Sligh Furniture Company. 

Under the facts as thus stipulated, it is claimed by 
the Government that at the time the State exercised 
authority to sell and dispose of such lands, they were 
not school lands, but were the property of the Gov- 
ernment, and not subject to sale by the State. The 
defendants controvert this position, and claim to have 
acauired the fee simple title in regular course. The 
question thus presented depends upon the proper con- 
struction of the clause in the Enabling Act of Con- 
eress for the admission of the State of Oregon into 
the Union, approved February 14, 1859, pertaining to 
school lands, which reads as follows: 

“That sections numbered sixteen and thirty-six in 
every township of public lands in said state, and 
where either of said sections, or any part thereof, has 
been sold or otherwise been disposed of, other lands 
equivalent thereto, and as contiguous as may be, shall 
be granted to said state for the use of schools.” 

The grant was accepted by the Legislative Assem- 
biyvor the State June 3, 1859. The language of the 
pens sohallsevcranted.” This has never been con- 
strued, that I am aware of, as a grant in praesenti, 
but it rather looks to the future, as depending on some 
future act or event, and as not to hecome effective 
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until such act or event has taken place or happeied: 
It is manifest that the act is not a grant of alijsec 
tions 16 and 36 within the territorial limits of the 
State, for it provides that if such sections, or any part 
thereof, have been sold or otherwise disposed of, other 
lands equivalent thereto, and as contiguous as may be, 
shall be granted. This again raises the inquiry as to 
when the grant is to become effective as an actual 
transfer of the lands to the State. As to the lands to 
be granted in the place of the school sections, or any 
part thereof, sold or otherwise disposed of, it 1s very 
plain that there could be no passing of title until they 
were identified by some approved method of selection 
from the public domain. In construing a_ similar 
statute—the Enabling Act of the State of Nevada, 
which employed the words “shall be and are hereby 
granted’—the Supreme Court was led to observe 
that: 

“Fier people were not interested in getting Wii 
identical sections 16 and 36 in every township. In- 
deed, it could not be known until after a survey where 
they would fall, and a grant of quantity put her in as 
good a condition as the other States which had re- 
ceived the benefit of this bounty. A grant, operating 
at once, and attaching prior to the surveys byetle 
United States, would deprive Congress of the power 
of disposing of any part of the lands in Nevada, until 
they were segregated from those granted.” 

tHegdenfeldt vw DanéyrGoldwete,Co., 93.U. Siaaee 
638. 

In that case the State of Nevada issued a ‘patent to 
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plaintiff's predecessor July 14, 1868. The defendant 
claimed under a patent from the United States issued 
March 2, 1874, under the Act of Congress of July 26, 
1866, as amended by an act approved July 9, 1870, 
and the act of May 10, 1872, relating to the develop- 
ment of the mining resources of the United States. 
The land in controversy was mineral land, and the 
defendant's grantors and predecessors had entered 
upon the same for mining purposes in 1867, prior to 
the survey or approval of the survey of the school sec- 
tion in which it was located, and had claimed the same 
in conformity with the laws and customs of miners in 
that locality. The Enabling Act for the admission of 
the State into the Union was adopted March 21, 1864. 
So it appears that in case that the land in dispute was 
entered upon for mining purposes subsequent to the 
adoption of the Enabling Act, at a time prior to a sur- 
vey of the school section, but before the grant by the 
State to plaintiff's predecessor, and the question was 
fairly presented whether the title passed to the State 
at the time of its admission into the Union, or at some 
future time, namely, the time of its identification in 
place by a proper survey. And it was held that “Until 
the status of the lands was fixed by a survey, and they 
were capable of identification, Congress reserved ab- 
solute power over them; and if in exercising it the 
whole or any part of a 16th or 36th section had been 
disposed of, the State was to be compensated by other 
iands equal in quantity, and as near as may be in 
quality.” 


In an earlier case it was said, the court speaking 
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with reference to the Enabling Act of the Staveno: 
Michigan, almost identical in language with that of 
Cree: 

“We agree, that until the survey of the township 
end the designation of the specific section, the right 
of the State rests in compact—binding, it is true, the 
public faith, and dependent for execution upon the po- 
litical authorities. Courts of justice have no authority 
io mark cut and define the land which shall be sub- 
ject to the grant. But when the political authorities 
have performed this duty, the compact has an object, 
upon which it can attach, and if there is no legal im- 
pediment the title of the State becomes a legal title. 
The jus ad rem by the performance of that executive 
act becomes a jus in re, judicial in its nature, and un- 
der the cognizance and protection of the judicial au- 
thorities, as well as the others.” 

Gcoper v. Robertsils How, 173,179) 

Itt a later case, Minnesota v. Hitchcock, 1859S: 
373, the court treated of the significance of the words 
“public lands,” and quoted as authoritative the lan- 
eunge of the court imtlewhall v. Sanger, 920. Saag 
7/63, as Tollows: 

“The words ‘public lands’ are habitually used in our 
legislation to describe such as are subject to sale or 
other disposal under general laws.” 

It then, after citing other authorities bearing upon 
the subject, proceeded to say: 

“Again, the languagevetmire section” (refermiiemne 
the Minnesota Enabling Act, identical with that of 


Oregon as to the eramt of school lands docs mien 
> o 


The Umited States of America 25 


imply a grant in praesenti. It is ‘shall be granted.’ 
Doubtless under that promise whenever lands became 
public lands they came within the scope of the grant.” 

Ibater the court further commented : 

“But while this is true it is also true that Congress 
does not, by the section making the school land grant, 
eriemin letter or spirit, bind itself to remove all bur- 
dens which may rest upon lands belonging to the 
Government within the State, or to transform all from 
their existing status to that of public lands, strictly so 
called, in order that the school grant may operate 
upon the sections named. It is, of course, to be pre, 
sumed that Congress will act in good faith; that it will 
not attempt to impair the scope of the school grant; 
fiat it titends that the State shail receive the particu- 
lar sections or their equivalent in aid of its public 
school system. But considerations may arise which 
will justify an appropriation of a body of lands within 
the State to other purposes, and if those lands have 
never become public lands the power of Congress to 
deal with them is not restricted by the school grant, 
and the State must seek relief in the clause which 
give it equivalent sections.” 

This was followed further in the opinion by a cita- 
tion of the Heydenfeldt case, indicating its holding, 
namely, “that the United States had full power to 
dispose of the land until after a survey and the iden- 
tiicanonthereby* Then, after referring to a joint 
resolution adopted by Congress on March 3, 1857, 
prompted by a memorial from the Territory of Minne- 


sota, the court concluded that: 
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“The act of admission with its clause in respect to 
school lands was not a promise by Congress that un- 
der all circumstances, either then or in the future, 
these specific school sections were or should become 
the property of the State. The possibility of other 
disposition was contemplated, the right of Congress 
to make it was recognized, and provision made fora 
selection of other lands in leu thereof.” 

It would seem to be a logical deduction from these 
authorities, therefore, that the grant of the school sec- 
lions does not vest the title thereot in the Statesamnl 
they have become identified through a survey de- 
termining their location. In further support of this 
view see also Hibberd v. Slack, 84 Fed. 571, and State 
oieOreoen L. Di; decidedwiuly 5, NONZ. 

Ais to the case oi Beecher v. Wetherby; 95, Ula 
517, there may be found expressions in the opinion 
seemingly opposed to this view, but the case itself 
(loes not appear to have been so considered by thie 
Supreme Court i the Hitchcock case, although com- 
mented upon at some length. Furthermore the case 
was decided subsequent to the Heydenfeldt case, with 
but a year intervening, aid, although cited in Ge 
briefs of counsel, 1t was not referred to in the opinion 
of the court, so that we cannot infer that it was the 
intention to overrule that case. 

The next question presented is whether a survey in 
the field is sufficient to meet the requirements of an 
identification of school sections by survey. That the 
Land Department has authority to make rules and 


regulations, subject to law, in all matters pertaining 
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to the disposition of public lands, will not be ques- 
moned. And it is said that, “From the earliest days 
matters appertaining to the survey of public or priv- 
ate lands have devolved upon the Commissioner of the 
General Land Office, under the supervision of the Sec- 
Feary othe Interior.’ Citing Rev, Stat: Sec. 453. 

Scieve Powell, 123 U1S. 691,697. 

See also Knight v. U. S. Land Association, 142 U. 
melol, 177. 

In the exercise of this power the Land Department, 
on April 17, 1879, issued instructions to the Surveyors 
General that they should not file the duplicate plats 
in the local land offices until the duplicates had been 
exainined in the General Land Office and approved, 
and the Surveyors General officially notified of that 
fet. Since such regulation it has been held by the 
Secretary of the Interior, and it has become the prac- 
mec of the Land Department, that public lands are 
not to be deemed surveyed or identified until ap- 
proval of the plat of survey and filing thereof by direc- 
tion of the Commissioner of the General Land Office 
femiincelocal laird oimee, F. A. Elyde & Co., 37 L, D. 
164, 165. 

mmc ruline las been specitically reathrnied in a 
later case. Anderson v. State of Minnesota, 37 L. D. 
pote 2) Sec also state ot Oregon, L. D. 259, stipra, 

The Land Department having adopted such a rule 
under clear authority of law, and having so interpret- 
ed it, and it having the stamp of reason and sound 
policy, there is little left for the courts to do but to 


a plate 
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In the case at bar the stipulation shows that, meas- 
ured by this rule, there was no survey or proper iden- 
tification of School Section No. 16, Township 3 South, 
6 East, at the time the land was incorporated into the 
Cascade Reserve through withdrawal by the Com- 
missioner, followed later by the proclamation of the 
President. Nor do I think that the lands in dispute 
were excepted from the operation of the proclama- 


tion. 


The plaintiff is entitled to the relief as prayed, and 
it 1s so ordered. 


[imdorsed|: @pimon. Filed Jame 13,19) 
A. M: CAN.NOD 
Clerk U.S. Distret Coniae 


And afterwards, to wit, on the 17 day of Marcha ee 
there was duly filed in said Court, a Decneeuem 


words and figures as follows, to wit: 


[ Decree. | 
inthe District Cotrt of the United States for aie 
District of Oregon. 
No. 3866. 


UNITED STATES Or evE RICA, 

Plaintiiie 
vs. 

BE. J. COWLISHAW, W. J. MORRISON, FINI 
MORRISON; andahe SLIGH FURNITGiaa 
COMPANY, a corporation, 

Defendants 


The United States of Amcrica ae) 


This cause came on to be heard and was argued 
by counsel appearing for the Plaintiff and the de- 
fendants, W. J. Morrison, Finley Morrison, and the 
Slhigh Furniture Company, a corporation, a statement 
of facts having been agreed upon by the parties plain- 
tiff and defendant, by their respective counsel, and 


filed herein; 


And it appearing to the Court that a subpoena in 
the above entitled cause was duly issued and served 
on EE. |. Cowlishaw, defendant herein, and that no ap- 
pearance has been entered by the said E. J. Cowli- 
shaw, and that an order taking the bill as confessed 
was duly entered in the order book on the 6th day of 
Pemiary, 11s, m the omiee of the Clerk of the Court, 
and no proceeding has been taken by the said defend- 
aie E. |. Cowlishaw, since the entry of said order, 
and more than thirty days have elapsed since enter- 
ing the order pro confesso against the said E. J. Cow- 


lishaw; 
WHEREUPON, upon consideration thereof, it is 


CUE eben) UDGED AND DECREED that 
plaintiff is entitled to the relief as prayed in its bill 
of complaint, viz: 

Wiitieplaimtiiis title to the Southwest Ouatter 
(SW14), and the Northwest Quarter (NW), and 
the South Half (S%4) of the Northeast Quarter 
(NEY), and the Southeast Quarter (SEY), of Sec- 
tion Sixteen (16), Township Three (3) South, Range 
Six (6), East of the Willamette Meridian, in the State 
of Oregon, and to every part and parcel thereof, is 
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In the case at bar the stipulation shows that, meas- 
ured by this rule, there was no survey or proper iden- 
tification of School Section No. 16, Township 3 South, 
6 East, at the time the land was incorporated into the 
Cascade Reserve through withdrawal by the Com- 
missioner, followed later by the proclamation of the 
President. Nor do I think that the lands in dispute 
were excepted from the operation of the proclamia- 


tion. 


The plaintiff is entitled to the relief as prayed, and 
it is so ordered. 


[indorsed]: @pmion. Filed Yea 13, 191: 
A. Mb CAN MOM 
Clerk U.S. Distrmet Come 


Aad afterwards, to wit, on the 17 day: of Marcle 
there was duly filed in said Court, a Decree 


words and figures as follows, to wit: 


[ Decree. | 


In the District Court of the United States for the 
District of Oregon. 
No. 3866. 


UNITED STATES OF AMERICA, 

Plait 
VS. 

E. J. COWLISHAW, W. J. MORRISON, FINI 
MORRISON, and the SLIGH FURNITURE 
COMPANY, a coiperaciom, 

Defendants. 


The United States of America aS 


This cause came on to be heard and was argued 
by counsel appearing for the Plaintiff and the de- 
fendants, W. J. Morrison, Finley Morrison, and the 
Sligh Furniture Company, a corporation, a statement 
of facts having been agreed upon by the parties plain- 
tiff and defendant, by their respective counsel, and 


filed herein; 


And it appearing to the Court that a subpoena in 
the above entitled cause was duly issued and served 
on I. J. Cowlishaw, defendant herein, and that no ap- 
pearance has been entered by the said E. J. Cowli- 
shaw, and that an order taking the bill as confessed 
was duly entered in the order book on the 6th day of 
memiuary, !71s.i tire once of the Clerk of tle Court, 
and no proceeding has been taken by the said defend- 
ant, E. J. Cowlishaw, since the entry of said order, 
and more than thirty days have elapsed since enter- 
ing the order pro confesso against the said FE. J. Cow- 


lishaw; 
WHEREUPON, upon consideration thereof, it is 


SERED, AD|UDGED AND DECREED that 
plaintiff is entitled to the relief as prayed in its bill 


of complaint, viz: 


itieeeplamtitts tithe to the Southwest Ouarter 
(SW), and the Northwest Quarter (NW), and 
the South Half (S%4) of the Northeast Quarter 
Oe) and tie Southeast Quarter (SE), of Sec- 
tion Sixteen (16), Township Three (3) South, Range 
Six (6), East of the Willamette Meridian, in the State 
of Oregon, and to every part and parcel thereof, is 
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good and valid; that the defendants, E. J. Cowlishaw, 
W. J. Morrison, Finley Morrison, and The Sligh Fur- 
niture Company, a corporation, and each and every 
of them, have no right, title, interest or estate therein 
to the said lands or any part, portion or parcel there- 
of: that the contracts of sale, certificates, deeds and 
other conveyances and muniments of title, under, 
through and by virtue of which the said defendants 
and each of them claim any estate, right, title or in- 
terest in said lands, be cancelled, vacated and helamia@n 
natieht, and that the defendants and each of tie@mmpe 
forever enjoined and debarred from asserting any 
claim whatsoever, in or to said lands, or any part, 
portion or parcel thereof, adversely to the plaintiff; 


auinele 


iY IS FURTHER ORDERED AND AD) 
FED that the complainant herein recover its costs and 
disbursements in this suit, of and from the defendants, 
taxed at 5/6.03. 


Done and dated at Portland, Oregon, this 13adam, 
of March, 1913. 
CHAS. E. WOLVER TOK 
Judge. 


[Endorsed]: Decree Milled’ Marche Zao ia 
A.M. CANIN Ol 
Clerk U.S. District Comme 


And afterwards, to wit, on the 30 day of April, 1912; 
there was duly filed in said Court, a Stipulation 
of Facts, in words and figures as follows, to wit: 
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In the District Court of the United States for the 
District of Oregon. 


eye STATES OF AMERICA, 
Plaintiff, 
vs. 
ie COWLISHAW, W. J]. MORRISON, FINLEY 
MOMS ONMndaihe SEIGH FURNIDURE 
COnte AN Ya corporation, 
Defendants. 


PSST mwa y STIPULATED byeand between 
the above named plaintiff and the defendants, W. J. 
Morrison, Finley Morrison and the Sligh Furniture 
Company, that the following Statements of Facts is 
hereby admitted to be true for the purposes of all 
trials of this action, and of any and all appeals or other 
proceedings herein, no proof need be offered or pro- 
duced by either of said parties upon such trial or ap- 
peal as to any of said facts, but the Court shall be at 
liberty to draw the same inference therefrom which 
might be drawn from the same facts if they were 


established by evidence. 


Peltor URTHER STIPULATED that either of 
said parties shall have the right to object to the com- 
petency, relevancy or materiality of any of the facts 
herein stipulated or any part thereof. And either of 
said parties shall also have the right to introduce and 
offer testimony or proof in addition to the facts herein 
stipulated, and not inconsistent with this stipulation. 
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ie 
That the above named defendants, W. J. Morrison 
and Finley Morrison are citizens and residents of the 
State of Oregon, and The Sligh Furniture Company 
is a corporation organized and existing under the 
laws of the state of Michigan, and a citizen and resi- 
dent of Michigan. 
II. 
The Act of Congress approved February 14, 1859, 
provides in part that: 

“Sections 16 and 36 of every township of 
public lands in said state (Oregon), and 
where either of said sections or any part 
thereof has been sold or otherwise disposed 
of, other lands equivalent thereto and as con- 
tiguous as may be, shall be granted to said 
state for the use of schools.” 

Said Act and grant was accepted by the State of Ore- 
gon by the Act of the Legislative Assembly of that 
State, Approved June 3, 1859. 
nag 

Prior to the 27th day of May, 1902, no surveyaon 
any kind had been made by the United States of the 
lands which are the subject of this suit. On the 27th 
of said lands was made under the direction of the 
United States Surveyor General of the State of Ore- 
gon, and on the 2d day of June, 1902, a field sumer 
under the direction of the same official was made of 
the north, west and south boundaries, and the 
subdivisions of said lands, and according to 
the terms of the said field survey, the lands 
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wien are the stbject of this suit were and 
ae “describe@’ as Section sixteen (16) in town- 
ship three ( 3) south, range six (6) east of the 
Willamette Meridian; that said field survey was ap- 
proved by the United States Surveyor General for the 
State of Oregon on the 2d day of June, 1903, and that 
on the 8th day of June, 1903, the said Surveyor Gen- 
eral transmitted copies of the plat of survey and field 
notes to the Commissioner of the General Land Office, 
Washington, D. C.; the said survey was accepted by 
the Commissioner of the General Land Office on the 
3lst day of January, 1906. On November 16, 1907, 
the Commissioner of the General Land Office directed 
piessaid Surveyor General to place a plat"oi the said 
cueveyein the field) tv the local land office *et the 
United States at Portland, Oregon; that said survey 
was accepted by the Commissioner of the General 
Land Office on January 31, 1906, and was filed in the 
feerieianad office of the United States at Portland, 
Oregon, on the 16th day of November, 1907, in sub- 
stantially the same form in which the same was ac- 
cepted by the said Surveyor General, without change 
or correction thereof. 
IV. 

That on the 16th day of December, 1905, the Sec- 
remarywoi*the Interior byvan ordervof that date, teni- 
porarily withdrew for forestry purposes from all 
forms of disposition whatsoever except under the 
mineral laws of the United States all the vacant and 
unappropriated public lands within the areas spe- 
eimeally described in that certain letter of the Com- 
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missioner of the General Land Office, of date Decem- 
ber 12, 1905, to the Secretary of the Interior, includ- 
ing all of Township three (3) south, range six (6) 
east of the Willamette Meridian. In December, 1905, 
a telegram was sent by the Commissioner of the Gen- 
eral Land Office to the Register and Receiver of the 
United States Land Office at Portland, Oregon, in- 
forming him of said withdrawal and stating that the 
land had been withdrawn for forestry purposes and on 
December 19, 1905, a letter was sent by the said com- 
missioner to the Register and Receiver, giving him 
the same information, copies of which said letters, or- 
ders .and telegrams are hereby attached, hereby made 
a part hereof and marked Exhibit “A”; thateiliesead 
withdrawal so made by the Secretary of the Interior 
and the Commissioner of the General Land Office de- 
scribed said lands according to the rectangular sys- 
tem of government survey. 
ve 

On January 25, 1907, the President of the United 
States issued a proclamation enlarging the Cascade 
Range Forest Reserve to include said lands in addi- 
tion to those theretofore embraced in said reserve, 
which enlargement included the said section sixteen 
(16); that by said proclamation, it was provided that 
all lands which at said date were embraced in any 
withdrawal or reservation for any use or purpose to 
which said reservation for forest uses was inconsist- 
ent were excepted from the force and effect of said 
proclamation. That the said proclamation and with- 
drawal is the proclamation and withdrawal mentioned 
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in the Bill of Complaint and the amended answer of 
the defendants, W. J. Morrison, Finley Morrison and 
the Sligh Furniture Company, a copy of which said 
proclamation is hereto attached and hereby made a 
part hereof, and marked Exhibit “B”. 
Vale 

That on the 10th day of October, 1906, in pursu- 
ance of the laws of Oregon providing for the dis- 
posal of lands owned by said state, the State of Ore- 
gon executed and delivered a certificate of sale of the 
southeast quarter of said section sixteen (16) to Rob- 
ert F. Louden, and executed and delivered a similar 
certificate of sale of the south half of the northeast 
quarter and the northwest quarter of the northwest 
quarter of said section sixteen (16) to Alvina S. Lou- 
den, and the said Robert F. Louden and Alvina S. 
Louden thereafter duly assigned and transferred said 
certificates of sale to the defendants, Finley and W. 
J. Morrison and on the 9th day of January, 1907, the 
said Finley Morrison and W. J. Morrison surrendered 
said certificates to the State of Oregon in conformity 
with law, and the State of Oregon on said last men- 
tioned date, by its proper officers, executed and de- 
livered to the said Finley Morrison and W. J. Mor- 
rison a deed of conveyance whereby it granted and 
conveyed to them the southeast quarter and the south 
half of the northeast quarter and the northwest quar- 
ter of the northwest quarter, of said section sixteen 
(16) in township three (3) south, range six (6) east, 
Willamette Meridian, in the State of Oregon, subject 
to right of way for ditches, canals and reservoir sites 
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for irrigation purposes, constructed or which might 
be constructed by authority of the United States; that 
said deed was recorded in the office of the Recorder of 
Deeds for Clackamas County, Oregon, which is the 
county where said lands are situated, on the 26th day 
of January, 1907, and was also recorded in book 32 of 
State Deed records at Salem, Oregon, on page 420. 
Wii 
That on the 12th day of July, 1910, the said Finley 
Morrison and W. J. Morrison with their wives, ex- 
ecuted and delivered a warranty deed of said prem- 
ises conveying the same to the Sligh Furniture Com- 
pany, a corporation, which deed was recorded in the 
Recorder's office of Clackamas County, Oregon, on 
ihe sdeday ot Anucust, 1OlG! 
ROBERT F. MAGUIR 
Assistant United States Atty. 
and Atty. for Plaintiff. 
Kees L EIGHT, 
Atty. for dits. W. J. and Fmt, 
Morrison & Sligh Furniture Co. 
[Endorsed]: Stipulation of Facts. Filed Apr. 30, 


1912, 
A. M. CANNON, 


Clerk U.S. Distriet:Gonge 
[Government’s Exhibit C.] 


vy Forest Service 
MD Pa 4-2071 District 6. 
RECEIVED 
May 6, 19ii2; 


Referred to Law Officer 
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DERARGMENT OF THE INTERIOR 
Gerieral Land. Office 
Washington 
rept 29, A912. 

I hereby certify that the annexed copy of letter 
dated February 28, 1906, is a true and literal exempli- 
fication from the press-copy of letter in this office. 

IN TESTIMONY WHEREOF I have hereunto 
subscribed by name and caused the seal of this office 
to be affixed, at the City of Washington, on the day 
amd year above written. 

(seal) HeAnGamnpel; 

Recorder of the General Land Office. 
failed. Jain, 25, W912. 
A. M. Cannon, 
CereU.S. District Court. 
1905 


158648 W.L.K. 
sue’ J.M.P. 


DEPARTMENT OF THE INTERIOR, 
General Land Office, 
Washington, D. C., 


ebriary 29) 1900; 
Address Only 


The Commissioner of the 
General Vand Office. 
The Honorable 
Me Seenetary of the Interior. 
Sir: 
On January 31, 1905, Adolf Aschoff, Forest Super- 
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visor, northern division of the Cascade Range Forest 
Reserve, Oregon, reporting to this office relative to 
the status of the EY of Sec. 36, Tp. 9 S., R. >aae 
M., after examination, states that said land is now 
owned by the Curtis Lumber Company, by purchase 
from one Tom Edison; that the improvements found 
thereon consist of a one-room hemlock log cabin with 
one door, one window, shake roof and puncheon floor; 
that said land is estimated to contain 16 muillionmiees 
of timber, board measure, 5 thousand feet having been 
cut in 1893 for building purposes. 

This land was included in the Cascade Range For- 
est reserve by proclamation dated September 28, 1893, 
which excluded on and after that date, except under 
the mineral laws, from settlement, entry, sale or oth- 
er manner of disposal, all vacant unappropriated pub- 
lic lands included and described in said proclamation. 

The records of this office show that the plat of the 
township survey was approved by the Surveyor Gen- 
eral of Oregon, January 13, 1894, and was filed in the 
local office October 23, 1894. 

In view of the statements made by the forest super- 
visor, and the facts disclosed by the records here, 
pertaining to the land above described, this office on 
September 25, 1905, addressed a communication to 
the State Land Agent at Salem, Oregon, calling his 
attention thereto, and that, as the plat of survey of 
the township was not filed until more than a year 
after the date of the proclamation withdrawing and 
including the land in said forest reserve, following 


the long settled ruling of the Department, it must be 
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held that no right to said land accrued to the State 
by virtue of the grant made by Congress for the benefit 
of common schools, and requested him to furnish this 
office with such information as he might be able to 
supply relative to the assertion and exercise by the 
State, at any time, of anv right and title to this land, 
and if any such claim had ever been made, by what 
authority it was done. 

In reply thereto, the State Land Agent, Mr. Os- 
wald West, on October 5, 1905, in a letter to this of- 
tree stated that the E%% of Sec. 36 was sold by the 
State to R. Edson, under a contract of sale dated May 
iz 1595, amd deed given thereto, dated September J, 
19CO; that the WY of same section was sold and 
deeded to Valentine Pawley May 4, 1895, and that 
from letters and papers on file in his office these peo- 
ple, obviously referring to Edson and Pawley, set- 
tled on the land prior to its survey, but why they pur- 
chased the land from the State instead of filing home- 
stead entries he is unable to state. 

iicwilntier represents that “the S14 of Sec. 16, 
same township and range, was sold under contract 
to Ira C. Traver and the NY of the same section to 
C. R. Bruntsche, (likely dummies), August 15, 1898, 
and these certificates, or contracts, were soon aiter- 
ward assigned to A. S. Baldwin, of the Benson and 
Hyde crowd, who received a deed to the land June 28, 
W399)" 

He states that he is unable to inform this office 
why the State Land Board sold these lands, as it ap- 
pears that the Clerk was cognizant of the fact that 
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they were unsurveyed at the time they were included 
in the forest reserve, and that title did not pass to 
itave 3 Nae 

I have the honor, therefore, to recommend, in view 
of the foregoing facts, and as it clearly appears the 
title to these lands has never passed out of the United 
States, that the Forestry Service of the Depatiamem 
of Agriculture be properly advised thereof, and re- 
quested to promptly assume and exercise such au- 
thority and supervision over said lands, as will best 
conserve the government’s interests therein and pro- 
tect the timber thereon and any other valuable prop- 
erty from waste and wanton destruction. 

I enclose herewith copy of the correspondence re- 
ferred to herein, together with the papers comprising 
the subject matter thereof. 

Vetyerespectinily, 
W. A. Richards, Commissioner, 
Mb. LH. 


[Defendant’s Exhibit 1.| 
E 
DESI 
102660-1903 
38377-1904 
DEPARTMENT OF THE INTERIOR 
GPO ORO MS ISIN ID) (Oui CIE 
Washington, D.C. Oct. 13, 1904 
Subject: Omissions in returns of surveys. 


The U. S7 Surveyor Generals 
Portland, Oregon. 
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Sir: 

Your letter dated June 8, 1903 together with the 
returns of surveys of township No. 3 south, range No. 
6 east of the Willamette Meridian, Oregon, have been 


received. 


These returns covering the resurvey of the exterior 
of the exterior boundaries, and the survey of the sub- 
divisional lines of said township as executed by Frank 
X. Gesner, D. S., under his joint contract with Alonzo 
Gesner No. 740, dated February 12, 1902 have been 
under consideration in this office during which it has 
been observed that the deputy has failed to comply 
with the requirements of the Manual of surveying in- 
structions, at the beginning of his work of resurvey 
of the exterior boundaries, by omitting to either de- 
scribe the kind of instrument used in the execution of 
the work, or to record any Polaris or Solar observa- 


tions at this time. 


It appears the work was probably commenced April 
17, 1902 but no polaris observation is recorded during 
the resurvey of the exterior lines, between this date 
and the commencement of the town—subdivision 
May 7, and only one solar observation May 3, is re- 
corded during this part of the work. 


A solar observation is reported at the commence- 
ment of the subdivision May 7, being the only one 
during this work, ending June 16, revealing a failure 
to comply with that section of the Manual which re- 
quires that on every survey executed with solar in- 
struments, the deputy will, at least once on each work- 
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ing day, record in his field notes the proper reading 
of the latitude arc; the declination of the sun cor- 
rected for refraction, set off on the declination arc; 
and note the correct local mean time of his observa- 


tions etc. 


You are directed to notify the deputies that before 
any further action will be taken in this office looking 
to the acceptance of the surveys, they will be required 
to file a supplemental report showing a compliance 
with the Manual in the matters herein cited. 

Very respectfully, 
Signed W. A. Richards, 
Commissioner. 


ley (OG Ta 


DEPARTMENT OF THE IN@ERIOR 
OBRICE OF U.S. SURVEYOR GENE Rae 


Portland, Oregon, Sept. 8th, 1905. 
Hon. Commissioner General Land Office, 
Washington, D.C. 
Sim 
I have the honor to transmit, this day, under sep- 
arate cover, for your examination, two books of addi- 
tional field notes of resurvey of exteriors and subdi- 
visions of Tp. 3 5.9R.GE., W.M. @freson, execenned 
by Frank X. @esnergU. 9s, Deputy Surveyor, imide 
joint contract No. 740, dated February 12, 1902, in- 
cluding details of the establishment of meridian by 
Polaris and solar observations and taking the lati- 
tude daily. These additional notes were furnished 
by the deputy in compliance with instructions con- 
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tained in your letter “E”, dated October 13th, 1904. 

Wery respectiully, 
Signed jot DB. Daly, 

Wass SurveyomiGeneral ior Oregon. 

cp 

DBM ChipE 

102660-1903 

19475-1904 
144073-1904 
143766-1905 


DEPARTING OF TEE MMi RlOn 
GOV LAND OREICE 


Washimeron, D.C. jan. 31,1906: 
ese uine,or General: 
Portland, Oregon. 
Sir: 

Your letter dated September 8, 1905, transmitting 
two books of additional field notes of the resurvevy of 
exterior and subdivisional lines of Tp. 3 S., R. 6 E., 
W. M. Oregon, as executed by Frank X. Gesner, D. 
S., under joint contract No. 740 Oregon, dated Feb- 
ruary 12, 1902, has been received. 

The two books of additional field notes have also 
been received and an inspection thereof, together with 
a comparison with the returns previously filed in this 
office, completes the record of surveys as called for in 
office letter “E', dated October 13, 1904. 

The completed returns have been compared with 
the report of Examiner of Surveys, N/ B. Sweitzer, 
who examined the work in the field, and while he 
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does not recommend the acceptance of the surveys, he 
states that the work is in fairly good condition. 
Considering the surface conditions, and that the 
errors found were few, and not very great, this of- 
fice has reached the conclusion to accept the survey. 
The surveys are therefore hereby accepted, amdayen 
are authorized to file the triplicate plats in the local 


land office. 


No entries of any lands will be allowed however, 
in this township until further permission is given, 
reference being had to the reports of A. K.g@recme 
Special Inspector of the Interior Department, dated 
January 16, 1904, and A. W. Barber, Detailed Clerk, 
dated July 27, 1904, reporting that the alleged set- 
tlement of applicant for the survey were illegal, 
and the direction of the Hon. Secretary of themine 
terior, dated August 10, 1904, based on such reports, 
that no entries be allowed, but that the survey be ac- 
cepted for payment only. 

very respectimil. 
Signed 5. Ae Rrelvancds: 
Ge Comunissioner. 


DEEPA VONGOr Tihik INTERIONR 
OFFICE OP Wes. SURVEYOR GENERA 


Portland, Oregon, Feb. 6th., 1906 
Register & Recciver, 
U. S. Land Office, 
Portland, Oregon. 
Gentlemen :-— 
Lain this day in receipt of the Hon. Commissioner's 
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Letter “EK” dated Jan. 31, 1906, in which he accepts 
(ieesurvey Oo: “lonzo & Frank X7Gesner of T. 3 S., 
Reo WM. and directs the filing of the triplicate 
plat in the local land office. The triplicate plat is this 
day forwarded to you under separate cover. Please 
acknowledge receipt. 

The Commissioner in his letter states: “No entries 
of any lands will be allowed however, in this town- 
ship until further permission is given, reference be- 
ing had to the reports of A. R. Greene, Special In- 
spector of the Interior Department, dated January 16, 
1904, and A. W. Barber, Detailed Clerk, dated July 
27, 1904, reporting that the alleged settlement of ap- 
plicants for the survey were illegal, and the direction 
@ethe Hon. Secretary of the Interior, dated August 
10, 1904, based on such reports, that no entries be al- 
lowed, but that the survey be accepted for payment 


*enly.” 
Respectfully, 
Signed Jno. D. Daly, 
ly Sesurveyor General for Oregon. 
E 
ier 


OTS 17-1907, 


DEPARTMENT OF THE INTERIOR 
GEVERAL LAND OF FICE 
Washington, D. C., Nov. 16, 1907. 
Filing Plat 
The U. S. Surveyor General 
Portland, Oregon. 
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Sime 

Referring to’ office letters “E” dated |antttaiyaee 
1906, advising you of the acceptance of the survey of 
T. 345., R. 6 E., W. Mi Oregon, by Alonzo Garam 
Gesner, D. S., under contract No. 740, and directing 
that the plat be filed in the local land office, but that 
no entries be allowed in the township until further 
nofce, reference being had to the reports of@=eie 
Greene Special Inspector, and A. W. Barber Dee 
tailed Clerk, I have to advise you that | am now in re- 
ceiptvof a report from S. N. Stoner; Special Agemt, 
Dated October 30, 1907, in which he reports: 

“Tt made a field investigation, October 28 & 29, 
1907, of the bona fides of the applicants for the sur- 
vey amdMtlie preset settlers in 1. 3°35) ROG Eas 
M. xxgeew”’ 

It was found that the four applicants for the sur- 
vey, namely, J. W. Elliott, Marion F. Dolph, Chesier 
VY. Dolph and E. E. Havardy; did actually enter on the 
land and build cabins thereon, but that no residence 
on the land was maintained by either of them. 

In the matter of present settlers, it was found that 
there are now ten actual bona fide settlers, residing 
on the land, and who took up their residence on their 
respective claims before the same was withdrawn 
from entry. 

In addition to the work done by the settlers on their 
respective claims, they have constructed a fairly good 
wagon road to their settlement, at considerable labor 
aiid expetse. 

The land is heavily timbered and is well adapted to 
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agriculture and fruit when timber is removed. 

In view of the fact that the above settlers are acting 
in good faith in the matter of residence and improve- 
ment, it 1s respectfully recommended that the survey 
be accepted to the end that the settlers mav file upon 


Wieir respective claims.’ 


In view of this recommendation you are directed 
to advise the Register and Receiver that the suspen- 
sion of this township from entry, as contained in said 
fetter EF” dated January 31, 1906, is hereby revoked 
and that they will now place said plat on file in ac- 
cordance with the instructions of circular of October 
mielecs (4 L. D., 202). 

Very respectfully, 
Signed Pred Dennett, 
Commissioner. 


Le 


Rav aAk IMENT OF THE INTERIOR 
OPC OF Us SURVEYOR GENERAL 


Portland, Oregon, Nov. 23rd, 1907. 
ions. Recister & Receiver, 
United States Land Office, 
Eoreemd, Orevon, 
Sirs :— 

With my letter of February 6th, 1906, by direction 
cf the Hon. Commissioner of the General Land Office, 
] forwarded to you triplicate plat of Tp.3S., R.6OE., 
the same having been accepted for payment by the 
Hon. Commissioner's letter “E”’, dated January 31st., 
1906. You were directed in this letter, in accordance 
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with instructions contained in the Commissioner’s let- 
ter of acceptance, that no entries of any land will be 
allowed until further permission is given. 

I am now in receipt of the Hon. Commissioner's 
letter “E’, dated November 16th., 1907, in which in 
accordance with a recommendation made to him by 
Nir. S. N. Stoner, Special Agent, | am directed togaa= 
vise you that the suspension of this township from 
entry as contained in said letter “E” dated January 
31st, 1906, is hereby revoked, and that you will place 
said plat on file in accordance with the instructions 
of ciecul ar of October 21, 1365, (ike L. Dy 2028 

Please acknowledge receipt of this. 

Respectfully, 
Signed GEO. A. Westgate; 
U. S. Surveyor General tor Oneg@ur 
4-699 


DEPAR MEI OF THE INTERIOR 
OFFICE OF USS. SURVEYOR GENE ae 


Portland, Oregon 


Jame 4, 1912, 

I, Geo. A. Westgate, U. S. Surveyor-General for 
Oregon, do hereby certify that the annexed copies of 
official letters are true and literal exemplifications of 
the originals thereof on file in my office. 

Geog A. WESTGATES 
United States Surveyor-General 
for Oreeoi. (seal) 
File@ |ume 25, 1912. 
A. M. Cannon, Glésk U. So Wiesinct Court. 
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DEPARTMENT OF THE INTERIOR, 
wire D STATES LAND OFFICE, 
Portland, Oregon, June 6th, 1912. 


iideer. lHiohy, Register of the United States Land 
Winee, Portland, Oregon, hereby certify that the rec- 
ords of this office show that on the plat of Govern- 
ment survey of Township 3 South, Range 6 East, Wil- 
lamette Meridian, is a marginal notation in ink as 
follows: “Received in the United States Land Office 
mieeottland, Oregon, February 7, 1906”, same is 
piened Algernon S. Dresser, Register.” 


It is further shown by letter report of the Register 
and Receiver of this office, to the Commissioner of 
the General Land Office, under date of May 5, 1909, 
in reference to the above stated township plat of sur- 
feweeiaat, by (General Land Office letter) “C” ” of 
November 30, 1907,—we were directed that the plat 
should be officially opened and in accordance there- 
with advertisement was made and the required in- 
structions in re opening of township plats were com- 
plied with, and January 8, 1908, at 9 o’clock A. M., 
named as the date when actual settlers would be ac- 
corded the privilege of presenting their claims.” 

Hod ehhh G Bae 
Register. 
iileds|iume 25, 1912. 
ee MeaCannon, 
Slenke, S. District Court. 
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DEPARTMENd? OF THE INTERTOR 
OFFICE OF U.S. SURVEYOR-GENBI 


Portland, Oregon, June 209 
Mr. R. Sleight, 
1410 Yeon Bldg., 
Portland, Oregon. 
Sir :— 

J am this day in receipt of your letter of June 20am 
1912, in which you wish to be informed if the follow- 
ing lines of the following townships have been sur- 
veyed on of before Jantiary 25th, 1907, manieie 

The South township line of frac. T. 1 N. Rapes 
The North township line of T.1S., R.7 E. The sec- 
tion lines between Secs.6 & 7,5 & 8,8 & 9, 16 & 17, 
19 & 20, 28 & 29 and 28 & 33, in T. 1 N., RS Baa 
the township line between Sec. 1, T. 1 N., R87 Eagar 
Sec.6, 7.1N., R.8 E., and the North line of [pane 
R. 8 E., and also of the subdivisions of said town- 
ship 3 S., R. 8 E., and all of the township and subdi- 
visional lines of T.3 S., R. 9 E. 

In reply, I have to state that the Base Line between 
Tps. 1 N., and 1 S., R. 7 E., was surveyed in 1858. 
The S. boundary of T.3°S., R. 9 E. was surveyedmin 
1882. The Bast boundary of T.35., R. 9 E. and@ime 
North boundary of Secs. 1, 2, 3, and the west bound- 
ary of Secs. 18, 19, 30.amd’3l T. 3 S., R. 9 Ee 
surveyed in 1884. 

The East boundary of Sees, 135, 24, 25 and 30. 
5., R. 8 E. were surveyed@mm 168+. 
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The balance of the lines mentioned in your letter 
are unsurveyed. 
Respectfully, 
GHOe ww VEST GAT, 
IS] Ss Surveyor General for Oregon. 


ieted June 25, 1912. 
A. M. CANNON, 
Clerk Ws, District Court. 


[ Defendants’ Exhibit 4. ] 


Address reply to 
“District Forester” 


PimarED STATES DEPARTMENT OF AGRI- 


COlmET ORE 
Ones l SERVICE 
DISMRICT 6 
OG Beck Building 
District-Atlas Portland, Oregon. 


aire 20, 1912. 
hii. KR. Sleight, 
clo Coovert & Sleight, Yeon Bldg. 
IRtoyiannal, (Oleeereyay 
Dear Sir: : 

I desire to inform you, in accordance with the re- 
quest of Mr. A. C. Shaw, that, in the understanding 
of this office, the broken lines on proclamation dia- 
grams, of which the enclosed diagram dated January 
25, 1907, is one, are intended to indicate that the town- 
ships were unsurveyed at that date. The township 
and section lines indicated by solid lines are similarly 
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intended to indicate that those areas were surveyed 
ale ee aS 
Very truly yours, 
GEO. H. CEG@iiz 
District Forester. 
(Ienclosure) 


Pifedejmme 25, 1912, 
Peete eanmon, clerk 
eee istrict Court 


And afterwards, to wit, on the 19 day of Jume;sieias 
there was duly filed in said Court, a Petition for 
Appeal, in words and figures as follows, to wit: 


[ Petition for Appeal. | 


In the District Court of the United States for the 
District of Oregon. 


UNIGED STATES OF AMERICA, 

Plaintine 
VS. 

E. J]. COWLISHAW, W. J. MORRISON, FUNIERS 
MORRISON, and the SLIGH FURNI1 @ia@ 
COMPAN M, a corporation, 

Defendants. 


To #he Hon. Chas. Ex Wolverton, District Judeey 
and the judge before whom said cause was tried: 

The above named defendants, Finley Morrison, W. 
J. Morrison and the Sligh Furniture Company a cor- 


poration, conceiving themselves aggrieved by the de- 
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cree entered herein March 15, 1913, by which it was 
decreed that plaintiff was entitled to the relief as 
prayed in its Bill of Complaint and that the plaintiff's 
title to the lands described in said decree and to every 
part and parcel thereof is good and valid, and that 
these defendants and each of them have no right, title 
or interest therein, and that the contracts of sale, cer- 
tificates, deeds and other conveyances under which 
these defendants claim any estate, right, title or in- 
terest in said lands be vacated, cancelled and held for 
naught, and that these defendants and each of them 
be forever enjoined from asserting any claim to said 
lands do hereby appeal to the United States Circuit 
Court for the Ninth Circuit from said decree and from 
the whole and every part thereof for the reasons set 
forth in the Assignment of Errors which is herewith 
filed by these defendants, and these defendants pray 
that this their petition for said appeal may be allowed 
and that a transcript of the record, proceedings and 
papers upon which said decree was made duly authen- 
ficated inay be sent to the United States Circuit Court 
of Appeals for the Ninth Circuit. And that pending 
the determination of said appeal said decree be sus- 
pended upon these defendants and appellants giving a 
bond in such sum as shall be fixed by the court, and 
that the amount of said bond to be given upon appeal 
Pemtixed by the court. 
iP icamitime 19, 1913. 
K. OE RIGE 
Solicitor for dfts. Finley and 
W. J. Morrison and Sligh Furniture Co. 
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[Endorsed]: Petition for Appeal. Filed@jiimesi 
HOTS: 
A. M. CANNON, 
Clerk U.S. District Getta 


And afterwards, to wit, on the 19 day of Jume;sieiee 
there was duly filed in said Court, an Order Al- 
lowing Appeal, in words and figures as follows, 


TOwwWwit : 


[Order Allowing Appeal. ] 


In the District Court of the United States for tie 
District of Oregon. 

WANED STATES OF AMBRICGA, 

Piaintio- 
VS. 

E. J. COWLISHAW, W. J. MORRISON, FING 
MORRISON and the SLIGH FURNITURMS 
COliP ANY varcorporation, 

Defendants. 


On reading and filing the petition of Finley Morri- 
son, W. J. Morrison and the Sligh Furniture Com- 
pany, a corporation, for an order allowing an appeal 
from the decree entered herein March 15, 1913, and 
upon the assignment of errors made and filed by said 
defendants, and on motion of R. Sleight of counsel 
for said defendants: 

IT IS ORDERED that the appeal of Finley Mor- 
rison, W. J. Morrison and the Sligh Furniture Com- 
pany, a corporation, tombe United States Cipeam 
Court of Appeals for the Ninth Circuit from said de- 
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cree which was entered herein on March 15, 1913, be 
and the same is hereby allowed and that a transcript 
of the record be forthwith transmitted to the United 
States Circuit Court of Appeals for the Ninth Circuit. 
eared june 19th, 1913. 
BY Toe COURT 
CIBUAS, 1B WOIL IE SION, 
Judge. 
[Endorsed]: Order Allowing Appeal. Filed June 
19, 1913. 
A. M. CANNON, 
Glee Ue sa Districh Coure 


And afterwards, to wit, on the 19 day of June, 1913, 
there was duly filed in said Court, Assignments 
of Error, in words and figures as follows, to wit: 


[Assignments of Error. | 


In the District Court of the United States for the 
District of Oregon. 
Vit ED STATES OF AMERICA, 
Plaintiff, 
VS. 
fimecoOW LISHAW, W. J. MORRISON, FINLEY 
MORRISON, and the SLIGH FURNITURE 
GLa PAN Yea corporation, 
Defendants. 


The above named defendants, Finley Morrison, W. 
J. Morrison and the Sligh Furniture Company a cor- 
poration, assign the following errors upon the decree 
herein which was entered March 15, 1913: 
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[, 
In decreeing that the plaintiff is entitled to the re- 
lief as prayed in its bill of complaint. 


ne 
In decreeing that the plaintiff's title to the south- 
west quarter and the northwest quarter and the south 
half of the northeast quarter and the southeast quar- 
ter of section sixteen (16) township three (3) south 
range six (6) east, W. M. State of Oregon, sandiame 
every part and parcel thereot, is ood and valid, 


Ae 
In decreeing that defendants, Finley Morrison, W. 
J. Morrison and the Sligh Furniture Company a cor- 
poration, and each and every of them have nomial 
title, interest or estate in the said lands or any part 
thereof, and that the contracts of sale, certificates, 
deeds and other conveyances under and by virtue of 
which the said defendants and each of them claim any 
estate, right, title or interest in said lands be can- 
celled, vacated and held for naught and that the said 
named defendants and each of them be forever en- 
joined and debarred from asserting any claim what- 
ever in or to said lands or any part thereof adversely 
to the plaintimf. 
eva 
In decreeing that the plaintiff recover costs and 
disbursements in this suit from said defendants. 
Ma 


In failing to decree that the suit could not be main- 
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tained and should be dismissed. 
KK, SLI UCase 
Solicitor for dits. Finley 
Morrison, W. J. Morrison and 
Sligh Furniture Co. 


[Endorsed]: Assignments of Error. Filed June 
wo, 1913, 
A Mle RINDI, 
Clemk Wes, Districts Court. 


Pmiceaiterwards, to wit, om the 19 day of June, 1913, 
there was duly filed in said Court, a Bond on 


Appeal, in words and figures as follows, to wit: 
[Bond on Appeal. | 


im the District Court of the United States for the 
District of Oregon. 
YT TED STATES OF AMERICA, 
Plaintiff, 
VS. 
ie COWLISHAW, W. J. MORRISON, FINLEY 
iOS ONvanditie SLIGH FURNITURE 


COMPANY, a corporation, 
Defendants. 


KNOW ALL MEN BY THESE PRESENTS that 
we, Finley Morrison, W. J. Morrison and the Sligh 
Furniture Company a corporation as principals and 
(has) i. Chick of Portland, Oregon as surety are 
held and firmly bound unto the United States of 
America, plaintiff herein, in the full and just sum of 
Five Hundred Dollars to be paid to the plaintiff afore- 
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said, for which payment well and truly to be made we 
bind ourselves our successors, heirs, executors, ad- 
ministrators jointly and severally, firmly by these 
presemiébs. 

Sealed with our seals and dated this 19th day of 
Jie 1913, 

WHEREAS the United States District Coumeman 
the District of Oregon in the cause above empieieg 
pending in said court did make and enter a decree on 
the 15th day of March, 1913, in favor of the plammiaim 
and against these defendants, adjudging the plaintiff 
entitled to the relief prayed in its bill of complaint and 
that these defendants and each of them be barred of 
all right, title or interest in and to the lands described 
in the complaint and be enjoined from asserting any 
claim thereto, and these defendants having obtained 
from said court an order allowing an appeal to the 
United States Circuit Court of Appeals for the Ninth 
Circuit to reverse the decree of the aforesaid suit, and 
a citation directed to the said plaintiff is about to be 
issued citing and admonishing it to appear in the 
United States Circuit Court of Appeals for the Ninth 
Circuit to be holden at San Francisco, Californiawand 
an order having been made and entered that these de- 
fendants should give a bond upon said appeal in the 
sum of $500.00 with surety to be approved by the 
judge or clerk of this coum: 

NOW THE CONDITION is such that if the said 
defendants Finley Morrison, W. J. Morrison and the 
Slhgh Furniture Company a corporation shall prose- 
cute their said appeal to effect and shall answer all 
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damages and costs that may be awarded against them 
if they fail to make their plea good then this obliga- 
tion is to be void; otherwise to remain in full force 
ends virtue. 
ivi y MORRISON 
W. J. MORRISON, 
ete SIGH FURNITURE COMPANY, 
ye oe Ga eiie 
GES Ee CHICic 
The sufficiency of the foregoing bond and surety is 
hereby approved this 19th day of June, 1913. 
CEASE WOLVERTON, 
Judge. 
Bendorced| bonds ited june 19) 1913, 
7, Wil, (CoN INTO INT: 
Glen Os Wistiie: Court. 


Puc aiterwards, to wit, on the 19 day of June, 1913, 
There was duly filed in said Court, a Citation on 
Appeal, in words and figures as follows, to wit: 


[Citation on Appeal. | 
In the District Court of the United States for the 
District of Oregon. 


ieee STATES OF AMERICA, 
Plaintitt 


vs. 
Peer VlISHAW, W. J. MORRISON, FINLEY 
MORRISON and the SLIGH@RURNITURE 


GOMPRANY, a corporation, 
Defendants. 


To the United States of America, and the United 
States Attorney for the District of Oregon: 
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Youwand each of you are*hereby cited andtadmienr 
ished to be and appear in the United States Cireuit 
Court of Appeals for the Ninth Circuit at the City 
of San Francisco, California, thirty days trommeamad 
atter the day this citation bears date pursvanusesan 
order allowing the appeal of the defendantsi yaar 
Morrison, Finley Morrison and the Shgh Furniture 
Company a corporation, filed in the clerk's offieemon 
the District Court of the United States for themeis 
trict of Oregon, wherem Finley Morrison, W. J. Mor 
rison and the Sligh Furniture Company a corporation 
are appellants and you are appellee, to show causeur 
any there be why the decree entered im said)saigum 
favor of the above named plaintiff and against the 
above named defendants Finley Morrison W. J. Mor- 
rison and the Sligh Furniture Company a corporation 
should not be reversed and why such further proceed- 
ings should not be had therein as will be agreeable 
to equity. 

WITNESS the Hom Chas. E. Wolverton, Judgerai 


the District Court of the United States for the Drsminen 
Of Orecommmnc tidy ot June g191 3: 
CHAS. EF. WOLWER TOM 
Judge. 
Due service of the foregoing citation admitted this 


fume 19, 191s; 
BE. A. JOTLNSON, 


Atty. for Ptit, &pAsst. Dist. Atty. for thie 
District of Oregon. 
| Encdonsed ||: Citation iled™|time 197 19153 
A, M. CANNON, 
Clerk 1, Ss. District Goume 
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And afterwards, to wit, on the 26 day of June, 1913, 
tere was duly filed in said Court, an Order, in 


words and figures as follows, to wit: 


[ Order Certifying Up Exhibits. | 
In the District Court of the United States for the 
District of Oregon. 
No. 3866 
[ine BO Ns 


mee UNITED STATES OF AMERICA, 
Complainant, 
Vs. 


PIV LEY MORRISON, et al, 
Defendants. 


It appearing to the court that Complainant’s ex- 
hibits A and B introduced in evidence on the trial of 
this cause in this court are of such character as to 
require inspection by the appellate court; 

It is ordered that said exhibits be certified up with 
the record to the United States Circuit Court of Ap- 
peals, Ninth Circuit, on the appeal thereof. 

Gr wwe Ss baVOLVEK TON, 
Judge. 


Peidersed|:; Order, Filed June 26, 1913. 
A. M. CANNON, 
Clerk UU) S. DistrictyGounme 


And afterwards, to wit, on the 26 day of June, 1913, 
there was duly filed in said Court, an Order, in 
words and figures as follows, to wit: 
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[Order Enlarging Time to File Transcript. ] 
In the District Court of the United States for the 
District of Oregon. 
No. 3866 
June Zone 
THe UNITED STATES (OR Awe RIGes 
Complainant, 
VS. 


FINLEY MORRISON} et al., 
Defendants. 


Now, at this day, for good cause shown, it is or- 


dered that the defendants’ time for filing the record 


and docketing this cause in the United States Circuit 


Court of Appeals, Ninth Circuit, on the appeal there- 


of, be, and the same is hereby, enlarged and extended 


to and including the Ist day of August, 1913. 
CHAS. E. WOLVERTGS 
Judge. 
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IN THE 


United States Circuit Court 
of America 


NINTH DISTRICT 


W. J. MORRISON, 
FINLEY MORRISON and 
SLIGH FURNITURE COMPANY, 
a corporation, 
Appellants, 
v, 
THE UNIFED STATES OF AMER- 
ier. 


PAUP etlce, 


APPELLANT'S BRIEF. 


STATEMENT. 


The lands in question in this suit constitute a part of 
section 16, in township 3 south, range 6 east, in the state 
of Oregon. ‘The sole question involved upon this ap- 


peal is whether after survey of the lands in the field but 
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before the survey was approved by the department and 
the plat of a survey filed in the local land office, the state 
had such a title to the lands, under the grant of sections 
16 and 36 contained in the Enabling Act admitting the 
state into the Union, as to enable the state to convey such 
lands to purchasers. 

The act admitting Oregon to the Union, approved 
February 14, 1859, is in part as follows: 

“Sections 16 and 36 of every township of pub- 

lie lands m said state, and where either of said 

sections or any part thereof has been sold or oth- 

erwise disposed of, other lands equivalent thereto 
and as contiguous as may be, shall be @ranted 

to said state for school purposes.” 

This grant was accepted by the legislature of Ore- 
gon by Act of June8. 1859. 

Section 16 involved in this suit was surveved in the 
field January 2. 1902. Such field survey was approved 
by the United States Survevor General for the State of 
Oregon on June 2, 1903. and on June 8, 1903, the Sur- 
vevor General transmitted copies of the plat and field 
notes to the General Land Office, and such survey was 
accepted by the Commissioner of the General Tand 
Office on January 31, 1906, the delay mm acceptance be- 
ing owing to the fact that the deputy survevor did not 
use a solar compass, and also to the fact that the settle- 
ment of certain settlers on these lands was then under 
investigation by the Department. On December 16, 
1905, the Secretary of the Interior by proclamation tem- 
porarily withdrew this land and other lands adjoining, 


for forestry purposes, and on January 25, 1907, the 
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President by proclamation established the Cascade 
Range Forest Reserve, including said section 16 and 


other lands adjoining. 


On October 10, 1906, the State of Oregon executed 
and delivered certificates of sale of the lands involved m 
this suit, which certificates were subsequently assigned 
and under such assignment deeds were executed and 
delivered by the State on the 9th day of January, 1907, 
to the appellants, Finley Morrison and W. J. Morrison, 
covering the lands in controversy, and thereafter the ap- 
pellants Morrisons conveyed said lands to the appellant 
Shgh Furniture Company. 


This suit was brought by the United States to set 
aside said conveyances and to declare the United States 
to be the owner of said lands and to quiet title thereto. 
The appellants Morrisons and Sligh Furniture Com- 
pany answered, setting up their title acquired from the 
State of Oregon and denying the title of the plaintiff. 
The case was tried upon a stipulation of facts and let- 
ters and exhibits thereto attached, showing the foregoing 


facts. 


The plaintiff seeks to recover upon the theory that 
the withdrawal of section 16 for forestry purposes hav- 
ing been made before the approval of the survey by the 
General Land Office, although after a survey had been 
made in the field, no title passed to the appellants under 
the deed issued by the state, but that the title remained 
mi the United States. 


The Court rendered a decree in favor of the plain- 


tiff from which this appeal is brought. 


4 
ASSIGNMENT OF ERRORS. 
I. 


In decreeing that the plaintiff is entitled to the relief 

as prayed in its bill of complaint. 
IIE, 

In decreeing that the plaintiff's title to the southwest 
quarter and the northwest quarter and the south half of 
the northeast quarter and the southeast quarter of see- 
tion 16, township 8 south, range 6 east, W. M.. State 
of Oregon, and to every part and parcel thereof. is good 
and valid. 


IIT. 
In decreeing that defendants, Finley Morrison, W. 
J. Morrison and the Sligh Furniture Company, a cor- 
poration, and each and every of them have no right, title, 
interest or estate in the said lands or any part thereof, 
and that the contracts of sale. certificates, deeds and 
other conveyances under and by virtue of which the said 
defendants and each of them claim any estate, right, title 
or interest in said lands be eaneelled, vacated and 
held for naught and that the said named defendants and 
each of them be forever enjoined and barred from as- 
serting any claim whatever in or to said lands or any 
part thereof adversely to the plaintiff. 
IV. 
Tn decreeing that the plaintiff recover costs and dis- 


bursements in this suit from said defendants. 
V 
In failing to decree that the suit could not be main- 


tained and should be dismissed. 


2 
ARGUMENT. 


The grant of Section 16 to the state irrevocably 
pledged this land to the state, and placed it bevond the 
power of Congress or the President to divert it to other 
purposes. 

In Beecher v. Weatherby, 95 U. S. 517, it was held 
that under a grant of section 16 to Wisconsin for school 
purposes, couched in the same terms as the grant to Ore- 
gon, the title became vested in the state, and the land 
could not be appropriated to any other purpose. The 
court said (page 523): | 

“It was therefore an unalterable condition 

of the admission, obligatory upon the United 

States, that section 16 in every township of the 

public lands in the state, which had not been sold 

or otherwise disposed of, should be granted to the 

state for the use of schools. It matters not 

whether the words of ‘the compact be considered 

as merely promissory on the part of the United 

States, and constituting only a pledge of a grant 

in future, or as operating to transfer the title to 

the state upon her acceptance of the propositions 

as soon as the sections could be afterwards iden- 

tified by the public surveys. In either case the 

lands which might be embraced within those sec- 
tions were appropriated to the state. T'hey were 
withdrawn from any other disposition, and set 
apart from the public domain, so that no subse- 
quent law authorizing a sale of it could be con- 
strued to embrace them, and all that could be le- 


gally done under the compact was to identify the 
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sections by appropriate surveys: or, if any fur- 
ther assurance of title was required, to provide 
for the exeention of proper instruments to trans- 
fer the naked fee, or to adopt such further 
legislation as would accomplish that result. They 
could not be diverted from their appropriation 
to the state. * * * © *® Thy thisecagemie 
township embracing the land in question was sur- 
veyed in October, 1852. and was subdivided into 
sections in May and June, 1854. With this 
identification of the section the title of the state. 
upon the authority cited (Cooper v. Roberts, 18 
How. 173) became complete. unless there had 
been a sale or other disposition of the property 
by the United States previons to the com paet 
with the state. No subsequent sale or other dispo- 
sition, as already stated. could defeat the appro- 
priation.”” 

The decision in the case above cited followed for- 
mer decisions of the same court in other cases, where 
similar grants to Michigan and Missouri had been made 
of section 16 for school purposes. 

Cooper v. Roberts, 18 How. 178. 
Tlam v. Missouri, 18 Flow. 126. 

In Schneider v. Hutchinson 35 Ore, 253, the same 
conclusion was reached, the court, by Mr. Justice Bean, 
using the following language with reference to the right 
to divert to other purposes the lands granted for the use 
of schools, (page 258) : 

“Again it is contended that the land in ques- 


tion was granted to the state by the general gov- 
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ernment for the use of schools as upon a condi- 
tion subsequent, and that upon its application to 
other purposes the United States has the right to 
re-enter and take possession, and against this 
right the statute of limitations does not run, and 
therefore no person can acquire title to such lands 
by adverse possession prior to its alienation by the 
ere. The vice of this position lies in the fact 
that the grant to the state is not upon a condition 
subsequent, but it is an absolute grant. vesting the 
title in the state for a special purpose. The lan- 
guage of the act of Congress is that such land 

‘shall be granted to the state for the use of 

schools,’ and the United States has no right to re- 

enter for any reason whatever.” 

From these authorities it is clear that if the land 
which, upon a survey being made is found to be em- 
braced in Section 16, constituted a part of the public 
domain at the time of the grant, it was by the grant set 
apart from the public lands and given irrevocably to the 
state for the use of schools, so that the government could 
not afterwards divert it to any other purpose, or do any- 


thing whatever with respect to it except to survey it. 


JO 


Has the rule announced in Beecher v. Wetherby and 
Cooper v. Roberts been departed from or overruled in 
Minnesota v. Hitchcock or any other cases? 

No doubt the plaintiff will contend that the govern- 


ment has the right to dispose of any of the lands in sec- 
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tions 16 and 36 at any time before the survey has been 
approved by the department, and will rely upon Minne- 
sota v. Hitchcock, 185 U. S. 373, and Heydenfeldt v. 
Danev Gold M. Co., 93 U. S. 634, in support of that 
contention, for the plaintiff cannot prevail in this suit 
upon any other theory. It therefore becomes mportant 
to examine those cases and see whether there is any irre- 
concilable conflict between them and the outhorities 
above cited. Upon such examination the court will find 
that instead of being in conflict with the cases cited by us 
they are in entire harmony with them. and that they 
still further confirm the opinion that under the circum- 
stances of this case the plaintiff cannot prevail in this 


Siaite 


The mam feature of the Tlitchcock case Hes im the 
fact that the lands im question there were Indian lands 
in which the Indians’ right of occupancy had never been 
extinguished except by treaty, in which it was expressly 
provided that the lands should be sold for the express 
benefit of the Indians, the money derived from the sales 
to be paid to them at stated intervals through a long pe- 
riod of vears. The court held that under the treaty 
which ceded the lands upon these terms the lands were 
Indian lands and not a part of the publie domaim, and 
when they were ceded upon these express terms they he- 
‘came thereby impressed with a trust in favor of the In- 
dians, and therefore never became a part of the general 
pubhe domain upon which the school grant could oper- 
ate. This is not only in accord with the doctrine hud 
down in Beecher v. Weatherby, but necesasrily followed 


from the rule there established, that the school grant 
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could only operate upon lands constituting a part of the 
public domain. In Minnesota v. Hitchcock, at page 393, 
the court said: 


“But considerations may arise which will jus- 
tify an appropriation of a body of lands within 
the state to other purposes, and if these lands 
hace never become public lands the power of 
Congress to deal with them is not restricted by 
the school grant, and the State must seek relief 
in the clause which gives it equivalent sections. 
If, for instance, Congress in its judgment be- 
lieves that within the limits of an Indian reserva- 
tion or unceded Indian country—that is, within a 
tract which is not strictly public lands—certain 
lands should be set aside for a public park, or as 
a reservation for military purposes, or for 
any other public uses. it has the power not- 
withstanding the provisions of the school grant 
section. So it is that when Congress came in 
1889 to make provision for this body of lands it 
could have by treaty taken simply a cession of 
the Indian rights of occupancy, and therenpon 
the lands would have become public lands and 
within the scope of the school grant.” 


It will be seen that the distinction which we are point- 
ing out between the cases of Beecher v. Wetherby and 
Cooper v. Roberts on the one hand and Minnesota vy. 
Hitcheoek and similar cases on the other, is not a fanci- 
ful one created by ourselves, but is one which was care- 
fully kept in mind by the court throughout all these de- 


cisions, and is necessary to be observed in order to rec- 


10 


oncile decisions which would otherwise appear to be out 
of harmony with each other. That the court did not con- 
sider the doctrine laid down in Beecher v. Wetherby at 
all weakened by the conclusion reached in Minnesota v. 


Hitchcock is clearly evident from the fact that it distimn- 
guished the former case upon the ground that in the 
Beecher case the lands embracing the school sections had 
been entirely freed from the Indians’ claims, and had 
thus become public domain upon which the school grant 
could operate, while in the Hitchcock case the lands had. 
by treaty with the Indians prior to the admission of Min- 
nesota as a state, been impressed with a trust by which 
they were to be sold for the benefit of the Indians, the 
proceeds of the sales to be paid to them for a long period 
of years, and that on account of their devotion to this 
purpose the lands were not a part of the public domain 
and hence that the school grant was not operative there- 
in. There is no incompatibility between these decisions, 
nor was the former overruled by the latter, but on the 
contrary it was carefully distinguished from it upon the 
grounds stated. (185 U. S. 394-399). We therefore 
find the court, in the Hitchcock case, carefully guarding 
against possible misapprehension of its position by using 
the qualifving phrase “and if these lands have never be- 
come public lands.” (Page 394). This was in order to 
confine the conclusion reached to the facts of that partic- 
ular case. in which the lands had never become public 
lands because the Indian mght of occupancy had never 
been extinguished except by the treaty, which provided 
that the lands should be impressed with a trust whereby 


they should be sold exclusively for the benefit of the In- 
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dians, a purpose altogether inconsistent with their being 
devoted to the use of schools by the State. And it should 
be observed that this Indian right accrued before the 
grant to the state. In fact, the Indian right had always 
existed; the treaty simply recognized this previously ex- 
isting right, and contained provisions by which the 
United States agreed to secure it by money payments to 
the Indians, to be derived from the sale of lands which 
belonged to the Indians, not to the public domain. This 
land therefore never was a part of the public domain, 
hence no school land could be “set apart from the public 
domain” out of it. The court could not well have reached 
a different conclusion in the Hitchcock case without de- 
claring a direct breach of faith on the part of the govern- 
ment under the treaty with the Indians, and the decision 
emphasizes this point and lays stress upon the fact that 
a liberal interpretation was placed upon the treaty in 
that case because it was one made with a simple minded 
people who would not have understood the language 


used in any other than its ordinary sense. 


Nor is Heydenfeldt v. Daney Gold M. Co., 93 U.S. 
634, in conflict with Beecher v. Wetherby, 95 U. S. 517, 
or with the distinction above pointed out, and it is clear 
that the court did not so consider it, for the former case 
was cited by counsel in the latter, but was not considered 
by the court to be of sufficient bearing to be referred to in 
the opinion, although the Beecher decision was rendered 
only a year later than the Heydenfeldt decision. 

Consequently we confidently assert that the rule of 
Beecher v. Wetherby remains in full force and applies 


directly to the circumstances of this case, while the doc- 


De 


trine of Minnesota v. Flitehcock has no bearme here at 
all. In the former case it was distinctly held that when 
the lands, whieh upon a subsequent survey might be 
found to be embraced in section 16, constituted a part of 
the public domain at the time of the grant they were by 
such grant “withdrawn from any other disposition and 
set apart from the public domain” and that “no subse- 
quent law” could divest the title of the state; that “they 
eould not be diverted from their appropriation to the 
state”; and that the title of the state became complete 
unless there had been a sale or other disposition of the 
property by the United States “previous to the compact 
with the state”: and that “no subsequent sale or other 
disposition, as already stated, could defeat the appropri- 
ation.” If this language means what it savs (and it 
has never been qualified or overrnled) then there is no 
escape from the proposition that the attempt to reclaim 
to the government the lands in question here. under the 
guise of an appropriation for forestry purposes, ts alto- 
gether illegal and unwarranted. 

Aceording to our view the question in.disyute is not 
so much the question of whether the grant under consid- 
eration was in presenti or iw futuro, but rather it is what 
was the intention of Congress when it granted these 
school lands to the State. and what was the intention of 
Congress when it authorized the President to create For- 
est Reservations, and what was the intention of the Pres- 


ident when he created the reservation in question here? 
Irom the authorities cited above it is clear that the 
Supreme Court does not place a striet construetion on 


the formal terms of the grant in order to determine 
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whether or not it is in presenti or in futuro. For example 
in the Heydenfelt case, a grant which was in terms in 
presenti was held to be in futuro, while in the Beecher 
case. a grant which was in terms in futuro was held to be. 
in fact, in presenti. In all the cases the court has deter- 
mined the question of intent from all the surrounding 
circumstances, as well as from the language of the grant 
itself, and has clearly settled a definite policy of the con- 
struction of these grants, and determined that grants 
of school lands to the state, worded like the Oregon 
grant, are considered to be an irrevocable pledge of these 
lands to the state for the purpose named. In no case has 
the court ever held that Congress could afterwards give 
this land away to any person. The only cases which 
seem to declare such a result are those which are decided 
upon broad grounds of public policy, like the Hitcheock 
case, where the court held that the lands were not em- 
braced in the grant because they in realitv belonged to 
the Indians, and that the Indians had a prior right to the 
lands existing before the grant to the state, and that their 
right had never been extinguished. In the Hevdenfelt 
case, the court reached the conclusion that the lands were 
not embraced in the grant because it was clear that they 
were not intended to be so included, and that to hold oth- 
erwise would result in destroving the principal industry 
of the State of Nevada. 


No case can be cited where the Government has at- 
tempted to take away school lands for its own purposes. 
The only instances where the schoo] grant is held to be 
superseded by a superior right are where settlers have 


settled on the lands before survey, or where the lands 


I4 


have never become public domain, as in the Hitcheoek 
vase. ‘The Act of February 21, 1891, was passed pri- 
marily for the purpose of preserving the meht of settlers 
who had settled before any surveys were made and who 
could not tell votil after the survey on what definite sub- 
divisions or sections their settlement was made. Pre- 
sumably in the interests of settlements and develop- 
ment of the public domain the act of February, 1891. 
was passed, and the court has placed a lberal construe- 
tion upon it, especially in view of the fact that the state 
has a right under the Act to select other lands in leu of 


the lands settled on. 


But it should he remembered that the attempt in 
this ease to take these lands away from the state is made 
after the state had in fact deeded them as state Vande 
and after they had gone into the hands of an innocent 
purehaser for value, and after the lands had been $ur= 
veved in the field. and that this attempt is made by 
subordinate officials in the Forestry Department of the 
Government. But the Supreme Court of the United 
States takes a broader view of such questions, and under 
the cireumstanees here it would seem that the court 
would adhere to the doctrine laid down in the Beecher 
‘ase, that when these lands were granted to the State of 
Oregon they were irrevocably set apart from the pub- 
lie domain for school purposes, and that it was bevond 
the power of Congress to authorize their being utilized 
afterwards for forest reservation purposes, and that un- 
der the wording of this proclamation the president never 
intended to set aside any school lands as constituting a 


part of this reservation, 


HS 


As stated above, the Government will in no way be 
prejudiced by failure to recover these lands, because the 
case of Hibbard vs. Slack below cited conclusively shows 
that although lands may be embraced within the outer 
limits of reservations they do not necessarily constitute 
a part of it, and the court will observe that the township 
in question, in which the lands involved in this case are 
situated, is the outside township of this reservation, and 
section 16 is almost on the outside of the limits of the 
reservation. 

There are many other sections like this similarly sit- 
uated, not only in this state, but in other states, and if 
the court should hold that these lands did not belong to 
the state, not only the appellants in this case, but many 
other innocent purchasers must suffer by this construc- 
tion. 


i. 


As we have seen above, the appellants claim that the 
state’s title became perfect at the time of the grant, the 
government having nothing further to do than to iden- 
tify the land by a subsequent survey. When such sur- 
vey is made the title relates back to the time of the 
grant. 

Does the title pass to the state only upon a survey be- 
ing made; and if so does this mean a survey in the field 
or only when the survey is finally approved? 

As to when the survey is considered sufficiently com- 
plete to operate as a segregation of the land from the 
public-domain so as to cut off the rights of all persons 
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except the state, is made plain by legislative enactment 


and judieial construction. 


Section 2275 Revised Statutes as amended by the 
Aet of February 25, 1891, providing for the selection by 
the state of other lands in lieu of those situated in school 
sections which have been settled upon, provides that if 
the settlement was made “before the survey of the lands 
in the field” the lands shall be subject to the claims of 
settlers. It further provides that other lands of equal 
acreage are also appropriated where the school lands 
“are mineral land, or are neluded witha any Tndigm, 
military, or other reservation.” Is there any plausible 
reason why, under this statute. it should be claimed that 
the time of the survey in the field should be held to be 
the criterion applying to settlers while a different time is 
applied to withdrawals for Indian or forestry reserva- 
tions or other purposes?’ We think no such construe- 
tion can be placed upon the statute. If then the erite- 
rion fixed by this statute is to be in force the plaintiff's 
‘ase here must fail. for the survey of this section in the 
field was complete several vears before any attempt to 
withdraw the lands in suit. 

In Eibbard v. Slack, 84 Fed. 571, in an exhaustive 
and elaborate discussion of the effect of the Aet of 1891 
(R. S. Sec. 2275) the court held that a state could mot 
select indemnity lands in heu of school lands whieh, 
after they had been survéved in the fieldvand the tithe 
thereby beeome fixed in the state, were included within 
the exterior boundaries of a forest reservation; also that 
the title to school lands beeame so vested in the state by 


a survey in the field that they were not thereafter sub- 
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ject to the disposal of Congress, and although included 
within the exterior limits of a forest reservation did not 
form a part of the reservation. In deciding this case the 
court apphed the criterion of time fixed by the statute 
with respect to settlers, viz. “before the survey in the 
field” to the provisions relating to the disposal of the 
land for reservations or other purpose, and this is doubt- 


less the correct construction. The court said (p. 574): 


“In construing the Act of February 28, 1891, 
there are certain well established principles of 
law applicable to school sections. which should 
constantly be borne in mind, as follows: First, 
Title to school section, if unencumbered at date 
of survey, then vests absolutely in the state.” 
(Citing cases). “And this is the principle rec- 
ognized and acted upon by the Department of 
ite interior. (Citing cases.) “After title has 
thus vested the section is not subject to any fur- 
ther legislation by congress. Therefore the school 
sections which were the bases of the selections 
of the lands sued for in the case at bar, although 
situated within the limits of forest reservations, 
are not parts of such reservations.” (Citing 
cases.) “Second, Until the surveys in the field 
of the school sections, to-wit 16 and 386, the 
United States has full power of disposal over 
them.” 

The decisions of the Dapartment, referred to in the 
foregoing petition, were followed by the Supreme Court 
of California, which held that the title to school lands 
became vested in the state when the survey was made in 


the field. 
Oakley. Stuart, 52 Calif. 521, 535. 


Tes 


But even if the court should deem that the survey 
contemplated by law, as requisite to pass the title, was 
incomplete until approved by the Surveyor General, as 
was held in the later case of Medley v. Robertson, 55 
Cal. 896, it would not change the result in thisteage: 
for the survey of this seetion 16 was so approved June 
2, 1903, while no attempt at a withdrawal was made 
until December 16, 1905, when the Secretary’s order 
was made. and the actual proclamation of withdrawal 


was not issued until January 25, 1907. 


L¥. 


Another objection to plaintiff's contention consists 
in the fact that the survey was finally accepted by the de- 
partment January 31, 1906, and plat filed in the District 
Land Office February 7, 1906, nearly a vear before the 
actual proclamation of withdrawal; and the same was 
accepted as originally made, without any change what- 
ever. So that, under the doctrine of relation, which has 
long been recognized by the courts as applying in ques- 
tions of title, when so accepted it related back to its in- 
ception, and the title of the state vested under it as of the 
date of its completion in the field. 

And again, when the withdrawal was made it was 
a withdrawal according to the said survey; that is, a plat 
was attached to the proclamation showing this seetion 
to be surveyed and withdrawing the lands according to 
the descriptions on the plat. While we do not claim the 
government would be estopped by the aets of its officers, 


we nevertheless think this is of significance as showing 
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the construction of the department that this section was 
then surveyed land, following the uniform ruling that 
it was surveyed when the survey had been made in the 
field and approved by the Surveyor General. 


Ae 


But regardless of the question of when the survey 
shall be deemed to be made so as to vest title in the 
state, if would seem that there was no actual withdrawal 
of this section 16 by the proclamation of January 25, 
1907, for by the terms of the proclamation these lands 
were in effect excepted from its operation. The lan- 
guage of the exception is as follows: 

“and also excepting all lands which at this date 

are embraced within any withdrawal or reserva- 

tion for any use or purpose to which this reser- 
vation for forest uses is inconsistent.” 

This exception clearly recognizes the rule announced 
in Efibberd v. Slack. supra, that although lands may be 
embraced within the exterior limits of a reservation they 
are not necessarily thereby a part of it; and that the uses 
or purposes to which some of the lands so embraced may 
have been devoted or pledged may be inconsistent with 
their use for forestry purpose. This exception would 
seem to apply with as much or more force to school lands 
than to any other when it is considered that the Su- 
preme Court has so often and emphatically held that 
the grant to the state pledged the lands for that purpose, 
and set them apart from the public domain that they 
might be devoted to that use, and especially when it is 
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remembered that the court has pursued a liberal policy 
with reference to these lands to maintain the good faith 
of the government towards the state. So that we believe 
it was the expressed intention of the government to ex- 


cept school sections from the operation of the withdrawal. 


Wil. 


But there is a final insuperable objection to the main- 
tenance of this suit by the plaintiff. irrespective of all 
other questions, namely: that the Act of 1891 (See. 2275 
as amended) expressly gives the state the right of elec- 
tion to select other lands in lieu of those in the school see- 
tions which have been embraced within a reservation, 
or to await the extinguishment of the reservation and the 
restoration of the lands therem embraced to the publie 
domain and then to take the specific lands in such sec- 
tions 16 and 36. 

Rev. Stats. S€e72275 ae anrended. 
United States v. Thotjas, 151 U.S: ba7e Bae 


The state of Oregon never waived its right to the lands 
in question here by selecting or attempting to select 
other lands in leu of them, but on the contrary it con- 
veyed these lands to the appellants’ grantors after they 
were surveyed, showing its intention to claim these spe- 
cific lands. Consequently even if it be held that these 
lands were legally set apart and form a part of this res- 
ervation, the appellants would nevertheless be entitled 
to await the extinguishment of the reservation and claim 


the specific lands in question. It follows therefore that 
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~_~ 


the plaintiff cannot prevail in a suit seeking to foreclose 
the appellants of their claim to the lancs. 

In every case involving the question of the right of a 
state to school lands under grants similar to this the Su- 
preme Court has pursued a liberal policy of awarding 
the lands to the state wherever it was possible to do so; 
and in every instance where it was not done, it was due 
to some superior equity previously existing in a third 
person, not in the government, as in the Indians in the 
Hitchcock case and in the miners in the Hevdenfeldt 
case. Where no such equity existed the right of the state 
has been considered as accruing at the time of the grant, 
as in the Cooper and Beecher cases. No such prior 
equity exists here, and no monetary loss will fall upon 
anyone by denying the plaintiff's claim, but on the other 
hand great loss would be entailed upon the appellants 
here, who purchased from the state in good faith, as well 
as upon all other persons falling within the same class 


who have made similar purchases from the state. 
It is therefore respectfully submitted that the decree 


should be reversed and the complaint dismissed. 


R. SLEIGHT, 
Attorney for Appellant Morrison. 
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UNITED STATES OF AMERICA. 


IN THE 


United States Circuit Court of Appeals, 


FOR THE NINTH CIRCUIT. 


W. J. MORRISON, FINLEY MOR- 
RISON and SLIGH FURNI- 


TURE COMPANY, a corporation, 
Appellants. 


VS. 
THE UNITED STATES OF 


AMERICA, 
Appellee. 


Appeal from the District Court of the United States 
for the District of Oregon. 


BRIEF FOR APPELLANT, 
SLIGH FURNITURE COMPANY. 


I. 
Appellee, complainant below, filed its bill to quiet its 
asserted title (R. 7, XII) to lands in Section 16, Town- 
ship 3 South, Range 6 Hast, Willamette Meridian, Ore- 
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gon (R. 2, 1). Defendant company, appellant here, 
claims title to the Northwest quarter of the Northwest 
quarter, the South half of the Northeast quarter, and the 
Southeast quarter of said section (R. 12, X). It dis- 
elaims all interest in all other lands described in the bill 
(R. 11, VI; R. 12, IX). Defendants and appellants 
Morrisons are grantors of the appellant company (R. 
17, XTX), and except as warrantors to the appellant com- 
pany appear to have no interest in any of the lands 
deseribed"in the bill (R. 35, 36, VI, VII; R. 11, Vile 
I) 
108 

Complainant and appellee claims title as original pro- 
prietor, asserting that said lands have never heen 
granted by it and that the same are now parcel of the 
Oregon National Forest (R. 2, 1). Defendants and ap- 
pellants claim title to said lands under the school land 
grant to the state of Oregon and by mesne conveyances 
from that state (R. 13-17, XITJI-XIX). The court below 
decreed the lands in question to be the property of com- 
plainant and appellee and that its title should be quieted 
(R. 28-30). The court’s reasons for so ruling are found 
in its opinion (R. 19-28). The defendants appeal (R. 
52, 53), and assign for error that the court below erred. 

First, in decreeing that the plaintiff is entitled to re- 
hief; 

Second, in decreeing that the plaintiff’s title to the 
lands in which appellants are interested is good and 
valid ; 

Third, in deereeing that the defendants and appellants 
have no title to the lands claimed by them, and that their 
muniments of title be vacated and they enjoined from 
asserting any title in the future; 

Fourth, in awarding costs to the plaintiff ; 

Fifth, in not dismissing the bill (R. 56, 57). 


The United States of Amerwca 3 
TTT. 


The sole question in the case is, has the title to the 
lands involved, and in which the defendants and ap- 
pellants are interested, passed from the United States 
to the state of Oregon? 


IV. 


The facts are all matters of record and are undisputed. 
Most of them are stipulated (R. 31-36). Other facts, 
_ like Statutes of the United States, its school grant policy, 
the Statutes of Oregon, ete. are matters of judicial 
knowledge. 


Brown v. Piper, 91 U.S. 37. 

Furman v. Nichols, 8 Wall. 44. 
Gardner v. Barney, 6 Wall. 499. 
Spokane v. Zeigler, 167 U.S. 65. 
Hoyt v. Russell, 117 U. 8. 401. 
Owings v. Hull, 9 Pet. 607. 

Lamar v. Micon, 114 U.S. 218. 

Caha v. United States, 152 U. 8. 211. 
Blake v. United States, 102 U. 8. 227. 


A. 
From the ordinance of 1787, which contained these 
memorable words: ‘‘Religion, morality and knowledge, 


being necessary to good government and the happiness 
of mankind, schools and the means of education shall 
forever be encouraged’’ (1 Bioren & Duane’s Laws of 
the United States, 475), it has been the policy of the 
United States to grant to each state as it was organized 
section 16 in each township for the use of the schools. 
From 1848 the grant has been of sections 16 and 36. 

The Public Domain, Donaldson, Government Printing 
Office, 1884, pp. 223-228. 

These grants were made by congressional reserva- 
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tions to the territories followed by congressional grants 
to the states as they were organized. 


‘‘Statement of the grants to State and reservations to 
Territories for school purposes. 


State and Territories. Dates of grants. 
Section 16. 
ON re eect enice eh Mareh 8, 1803. 
VU i a ete April 19, 1816. 
NIRS eo el ee lee April 18, 1818. 
LO <a. amen. 2 March 6, 1820. 
AUS) |) 0016 Fee OR cee Macon. OR. March 2, 1819. 
J TS STASKSI) 1 8 eee aS Pe, March 3, 1803; 


May 19, 1852; 
March 3, 1857. 


Monisvana, .....:.. eee ee el Apnil 21, 1806; 
February 15, 1843. 
NEChIO RN). 2000. 0. 2 ee June 23, 1836. 
EE AUTE GEMS ES Ten 0 re ar Do. 
ONG a sk er ee ._Marech 3, 1845. 
TOW dst. re Re een ee Do. 
+ ISCOICTH A eee. 00 eames August 6, 1846. 
Sections 16 and 36. 
SD i JON en ere ee Act March 3, 1853. 
ap ce. February 26, 1857. 
Oregon, ebay” 14, ISSR 
see. ee Jannary 29, 1861. 
Pe March 21, 1864. 
ngs Ne, April 19, 1864. 
Le March 3, 1875. 
Weashimeton TPerrttory, March 2, 1853. 
New Memico Territory, 2 cccccccccec oe 0 September 9, 1850; 
July 22, 1854. 
tal Meriitory,. ee a: September 9, 1850. 


Delong T pein ence ctr cance ees March 2, 1861. 
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LOL) WCC) 5 rr February 28, 1861. 
LSA, ECHO), May 26, 1864. 
Ieclailicy “ESTAS TIC) 2:9 eae eee eee nO March 3, 1863. 
Beem ORT GOL Y cect eee teeteee ee July 25, 1868. 


Oregon was the first territory for which sections 16 
and 36 were reserved (Act of Aug. 14, 1848, 9 Stats. 323), 
and the third to which those two sections were granted. 

California, Act of March 3, 1853, 10 Stats. 244. 

Minnesota, Act February 26, 1857, 11 Stats. 166. 

Oregon, Act February 14, 1859, 11 Stats. 383. 

The first statute dealing with the school lands in Ore- 
gon was the act of August 14, 1848, 9 Stats. 323. Section 
20 of that act is as follows: 

‘“‘That when the lands in said territory shall 
be surveyed under the direction of the govern- 
ment of the United States preparatory to bring- 
ing the same into market, sections numbered 
sixteen and thirty-six in each township in said 
territory shall be, and the same hereby is, re- 
served for the purpose of being applied to 
schools in said territory and in the states and 
territories hereafter to be erected out of the 
same.’’ 


From the adoption of that statnte to the present time, 
so far as the writer can discover, no statute relating to 
the public domain has failed to recognize the obligation 
of the United States and the right of the territory or 
state under that grant. 

The act of September 27, 1850, 9 Stats. 496, Oregon 
Donation Act, Section 9, provides: 

‘‘That no claim to a donation right under the 
provisions of this act upon sections sixteen or 
thirty-six shall be valid or allowed if the resi- 
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dence and eultivation upon which the same is 
founded shall have commenced after the survey 
of the same.”’ 
The act of February 19, 1851, 9 Stats. 568, Section 1, 
provides: 

“That the governors and legislative assem- 
blies of the territories of Oregon and Minneso- 
ta be and they are hereby authorized to make 
such laws and needful regulations as they shall 
deem most expedient to protect from injury and 
waste sections numbered sixteen and thirty-six 
in said territories, reserved in each township 
for the support of schools therein.”’ 


The act of January 7, 1853, 10 Stats. 150. gave Oregon 
a lieu right in place of lands on these sections acquired 
under the donation act. 

The enabling act of February 14, 1859, 11 Stat. 383, 
provides ; 

‘That the following propositions be and the 
same are hereby offered to the said people of 
Oregon for their free acceptance or rejection; 
which, 2f accepted, shall be obligatory upon the 
United States and upon the state of Oregon, 
to-wit: First, That sections numbered sixteen 
and thirty-six in every township of public lands 
in said state, and where either of said sections, 
or any part thereof, has been sold or otherwise 
been disposed of, other lands equivalent thereto 
and as contiguous as may be, shail be granted 
to said state for the use of schools. * * * 
Provided, however, that in ease any of the lands 
herein granted to the state of Oregon have here- 
tofore been confirmed to the territory of Oregon 
for the purposes specified in this act. the amount 
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so confirmed shall be deducted from the quantity 
specified in this act.’’ 


The undoubted intention of the Congress that Oregon 
should have these sections for school purposes, evi- 
denced by these statutes, ought not to be defeated by 
narrow technicalities. 


B. 


The facts material to this controversy stated in the 
order of their dates are as follows: 

August 14, 1848, sections sixteen and thirty-six re- 
served by act of congress ‘‘when * * * surveyed un- 
der the direction of the government of the United States 
preparatory to bringing the same into market,’’ 9 Stats. 
B20. 

February 14, 1859, sections sixteen and thirty-six 
granted the state of Oregon on the state agreeing to cer- 
tain stipulations. 


id Stats. 383@ante pe ........... 


June 3, 1859, acceptance by Oregon of the stipulations 
mentioned in the act of February 14. 1359. 


1 Lord’s Oregon Laws, pp. 28, 29. 


This act, so far as material to this controversy, is as 
follows: 

‘‘Whereas, the congress of the United States 
did pass an act, entitled ‘An act for the admis- 
sion of Oregon into the Union,’ approved the 
fourteenth day of February, one thousand eight 
hundred and fifty-nine; which said act contains 
the following propositions for the free accep- 
tance or rejection of the people of the state of 
Oregon, in the words following: ‘§ 4. The fol- 
lowing propositions be and the same are here- 
by offered to the said people of Oregon, for 
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their free acceptance or rejection, which, af ac- 
cepted, shall be obligatory on the United States 
and upon the said state of Oregon, to-wit: First, 
That sections numbered sixteen and thirty-six 
in every township of public lands in said state, 
and where either of said sections, or any part 
thereof, has been sold, or otherwise been dis- 
posed of, other lands equivalent thereto, and 
as contiguous as may be, shall be granted to said 
state for the use of schools. 
* * * Pd 

Sivth, And that the said state shall never tax 
the lands or the property of the United States 
in said state, provided, however, that in case 
any of the lands herein granted to the state of 
Oregon have heretofore been confirmed to the 
territory of Oregon for the purpose specified in 
this act, the amount so confirmed shall be de- 
ducted from the quantity specified in this act;’ 
therefore— 


$1. Propositions of Congress Accepted. 


That the six propositions offered to the peo- 
ple of Oregon in the above recited portion of the 
act of congress aforesaid be, and each and all 
of them are hereby, accepted; and for the pur- 
pose of complying with each and all of said pro- 
positions hereinbefore recited, the following or- 
dinance is declared to be irrevocable without the 
consent of the United States, to-wit: 

Be it ordained by the legislative assembly of 
the state of Oregon, That the said state shall 
never interfere with the primary disposal of the 
soil within the same by the United States, nor 
with any regulations congress may find neces- 
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sary for securing the title in said soil to the 
bona fide purchasers thereof; and that in no 
ease shall nonresident proprietors be taxed 
higher than residents; and that the said state 
shall never tax the lands or property of the 
United States within said state.”’ 


By force of the foregoing legislation we claim the 
Oregon school land grant vested in the state of Oregon as 
a float, on June 3, 1859, and that thereafter, the moment 
the lands were identified by survey, the grant vested as 
to the specific sections. 

April 17, 1879. This date is of importance for the 
reason that prior to that date the survevs of the United 
States lands were complete, and the lands surveyed be- 
came ‘‘public lands’’ upon the approval of the surveyor 
general of the state in which the lands lay. Subsequent 
to this date, by a rule of the land office, the surveyors 
general were required to transmit the surveys to the 
land office at Washington and the surveys were not re- 
garded as complete until approved by the general land 
office there. 


Tubbs v. Wilhoit, 138 U. S. 134. 


June 2, 1902, Field survey of the lands in question 
made (R. 32, HT). 

June 2, 1903, field survey of lands in question approved 
by the Surveyor General of Oregon (R. 33, IIT). 

June 8, 1903, plat of field survey and survey notes sent 
to general land office at Washington (R. 33, ITT). 

October 13, 1904, general land office requires from 
deputy surveyors a supplemental report showing the 
kind of instrument used in making the survey, and 
whether polaris and solar observations had been taken 
during the survey in the field as was required by the 
manual of surveying instructions (R. 41, 42). 
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September 8, 1905, supplemental report showing the 
omitted observations, ete., sent to general land office (R. 
42, 43). 

November 28, 1905, withdrawal of the lands in ques- 
tion ‘‘for a proposed addition to the Cascade and Bull- 
run Forest Reserve requested by the Secretary of Agni- 
culture’? (Complainant’s Exhibit A, not printed hut re- 
turned for inspection; see Record 61). 

December 16, 1905, Secretary of the Interior, by letter, 
temporarily withdraws the ‘‘vacant and unappropriated 
publie lands’’ in the township involved from ‘‘all forms 
of disposition whatever, except under the mineral laws.’’ 
(Compl. Ex. A.) 

December 19, 1905, local land office advised of this 
withdrawal by telegram and letter. (Compl. Ex. A.) 

January 31, 1906, the survey of this township formally 
accepted and approved by the general land office and its 
filing in the local land office authorized (R. 43, 44). This 
approval was of the survey as originally turned in by 
the surveyor general, and without any modification what- 
soever. (R. 44.) 

February 6, 1906, the Surveyor Generai for Oregon 
authorized the register and receiver of the local land 
office to file the plat of this survey (R. 44, 45). 

February 7, 1906, the plat was received in the local 
land office at Portland. In his letter of approval, the 
commissioner of the general land office directed that no 
entries of any lands be allowed until further permission 
is given, for the reason that there were sundry alleged 
illegal settlements within the limits of the same. 

October 10, 1906, the state of Oregon issued its certifi- 
eate of sale of the lands claimed by the defendants and 
appellants. 

January 7, 1907, the state of Oregon deeded the lands 
to the grantor of defendants and appellants. 
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January 25, 1907, presidential proclamation enlarging 
the Cascade Range Forest Reserve by including within 
it the township in question. This proclamation contains 
the following exception: 

‘“Eixeepting from the force and effect of this 
proclamation all lands which are at this date 
embraced in any legal entry or covered by any 
lawful filing or selection duly of record in the 
proper United States land office, or upon which 
any valid settlement has been made pursuant to 
law and the statutory period within which to 
make entry or filing of record has not expired; 
and also excepting all lands which at this date 
are embraced within any withdrawal or reser 
vation for any use or purpose to which this 
reservation for forest uses is inconsistent; 

* * E 99 

January 26, 1907, Oregon’s deed of these lands re- 
corded. 

November 16, 1907, the alleged irregular entries in 
this township having been investigated, the suspension 
of entries directed by the commissioner’s letter of Jan- 
uary 31, 1906, was removed by the commissioner of the 
general land office (R. 46, 47). 

November 23, 1907, the Surveyor General of Oregon 
communicated this letter to the local land office (R. 47, 
48). 

January 8, 1908, actual settlers authorized to present 
their claims (R. 49). 

July 12, 1910, defendants Morrisons deed to the de- 
fendant, the Sligh Furniture Company (R. 17, 36). 

June 30, 1911, certain areas, not including the town- 
ship in question, eliminated from the Oregon National 
Forest by presidential proclamation (Government’s Ex- 
hibit B, not printed). 
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Vv. 

Complainant contends: That the United States having 
by statute granted to Oregon these school lands may 
now by executive proclamation, in effect, repeal that 
congressional grant, not because third parties acquired 
rights in the lands before they were surveyed but he- 
cause the forestry department wants the land, i. e., the 
government is to keep the land for its own benefit. ‘This 
claim is based on certain propositions. 

1. That Oregon had no right to these specifie iands 
prior to the formal approval of the survey by the Gen- 
eral Land Office. 

2. That before such formal approval the Secretary of 
the Interior temporarily withdrew ‘‘from all forms of 
disposition whatever except under the mineral laws”’’ 
the ‘‘vaecant wnappropriated public land’’ in the town- 
ship in question. 

3. That such withdrawal continued in force after the 
approval of the survey by the General Land Offtee. 

4. That after the survey had heen approved, the 
President by proclamation included these lands in Ore- 
gon National Forest. 

5. That the temporary withdrawal and presidential 
proclamation worked to deprive Oregon of these specific 
lands and forces her to select indemnity lands in hen 
thereof. 


VI. 


Defendants contend: 

1. That by Oregon’s acceptance of the provisions of 
the enabling act of February 14, 1859 (11 Stats. 383) on 
June 3, 1859 (1 Lord’s Oregon Laws, 28, 29), Oregon ac- 
quired a present vested right to all school sections as a 
float, subject only to identification by survey, upon which 
the grant vested in the specific lands in question. 
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2. That the lands in question were identified so as to 
vest title to the specific lands in the state when the field 
survey was made on June 2, 1902; or . 

3. If not then, upon the approval of the field survey 
by the Surveyor General of Oregon June 2, 1903. 

4. That if the approval of survey hy the General Land 
Office was required, such approval was made, prior to 
any withdrawal, by the official use by the General Land 
Office and other departments of this identical survey for 
the purpose of identifying these identical lands. 

5. That immediately upon the formal approval of the 
field survey by the land office, Jannary 31, 1906, the 
statutory reservation and grant (contained in 9th Stats. 
323, 11th Stats. 383) destroyed the effect of the tem- 
porary withdrawal—if such withdrawal ever had any 
effect—and vested the title to these specific lands in 
Oregon. 

6. That the alleged executive withdrawal of these 
lands, made December 16, 1905, was of no force be- 
cause— 

(a) If the lands were then public lands; i. e., 
surveyed, the school grant had vested in the 
specific lands and the executive department had 
no authority in the premises. 

(b) If the lands were then not public lands; 

i. e., unsurveyed, there was no executive power 
to withdraw or reserve them for forest pur- 
poses. 

(c) That even if the Secretary’s withdrawal 
of December 16, 1905, had force. upon the ap- 
proval of the survey by the General Land Office 
January 31, 1906, the congressional reservation 
and grant took precedence of any executive ac- 
tion. 
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7. That the presidential proclamation of January 29, 
1907, did not affect these lands because (a) at that time 
the grant was vested in the state of Oregon as to these 
specific lands, and (b) the proclamation expressly ex- 
cepts the lands in question from its operation. 


Var 
ARGUMENT. 
mle 


That by acceptance of the provisions of the enabling 
act Oregon acquired a vested right to all school sections 
as a float, subject as to the specific lands to identification 
by survey. 

The learned circuit judge devotes a considerable per- 
tion of his opinion to a discussion of this question. He 
quotes a portion of the enabling act, and, in our judg- 
ment, not the most significant portion. He also says (R. 
24) that the Minnesota enabling act is ‘‘identical with 
that of Oregon as to the grant of school lands.’?’ We 
urge that the learned cireuit judge has overlooked the 
most significant portion of the enabling act (11th Stats. 
383, Sec. 4), as follows: 

‘<That the following propositions be and the 
same are hereby offered to the said people of 
Oregon for their free acceptance or rejection, 
which, 7f accepted, shall be obligatory upon the 
Umited States and upon the state of Oregon, to- 
wit: First, that sections numbered sixteen and 
thirty-six in every township of public lands in 
said state, and where either of said sections, or 
any part thereof, has been sold or otherwise 
disposed of, other lands eqnivalent thereto, and 
as contiguous as may be, shall he granted to said 
state for the use of schools.’’ 
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Then follow four other offers to the people of the 
state of Oregon, all of which are in the same language, 
‘‘shall be,’’ ete. 

Then comes a very significant clanse— 


‘*Sieth, And that the said state shall never tax 
the lands or the property of the United States 
in said state; provided, however, that in case 
any of the lands herein granted to the state of 
Oregon have heretofore been confirmed to the 
territory of Oregon for the purposes specified 
in this act, the amount so confirmed shall he de- 
ducted from the quantity specified in this act.’’ 


Upon its face the evident intent of this grant is that 
it shall take effect upon acceptance by Oregon. That 
being done, the lands are spoken of in the act itself as 
“*the lands herein granted’’ which are words of present 
grant. These words are found neither in the Minnesota 
nor Wisconsin school grants, and to that extent the Ore- 
gon school grant affords stronger ground for holding it 
a present grant than either the Minnesota or Wisconsin 
grants. 

The words ‘‘if accepted shall be obligatory upon the 
United States and upon the said state of Ovregon,’’ 
which the learned judge seems nct to have considered at 
all, further enforce the intent claimed. 

After acceptance by Oregon no reservation of these 
lands to the United States for its own use or benefit 
could be of any force. 


Beecher v. Weatherby, 95 U. S. 517. 


In Beecher v. Weatherby the court said: 

‘‘It matters not whether the words of the 
compact be considered as merely promissory on 
the part of the United States and constituting 
only a pledge of a grant in future, or as operat- 
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ing to transfer the title to the state upon her ac- 
eeptance of the propositions as soon as the sec- 
tions could he afterwards identified by the publie 
surveys. In either case, the lands which might 
be embraced within those sections were approp- 
riated to the state. They were withdrawn from 
any other disposition and set apart from the 
public domain, so that no snbseqnent law author- 
izing a sale of it could be construed to embrace 
them, although they were not specially excepted. 
All that afterwards remained for the United 
States to do with respect to them, and all that 
eould be legally done under the compact, was to 
identify the sections by appropriate surveys; 
or, if any further assnrance of title was re- 
quired, to provide for the execution of proper 
instruments to transfer the naked fee, or to 
adopt such further legislation as would ac- 
complish that result. They could not be di-- 
verted from their appropriation to the state.”’ 


After commenting upon the case of Cooper v. Roberts, 
18 How. 173, the court, referring to the fact that in the 
ease under discussion the lands had heen surveved, said: 


‘‘With this identification of the sections, the 
title of the state upon the authority cited he- 
came complete, unless there had been a sale or 
other disposition of the property by the United 
States previons to the compact with the state. 
No subsequent sale or other disposition, as al- 
ready stated, could defeat the appropriation.’’ 


The case of Beecher v. Weatherby was cited with ap- 
proval in the ease of United States v. Thomas, 151 U.S. 
977, 583. In United States v. Thomas the court said, 
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referring to the Wisconsin act, considered in Beecher 
v. Weatherby: 

“This compact whether considered as merely 
promissory on the part of the United States and 
constituting only a pledge of a grant in the 
future, or as operating as a transfer of the title 
to the state upon her acceptance of the propo- 
sition, as soon as the sections could be after- 
wards identified by the public survey—in either 
ease the lands which might be embraced within 
those sections were appropriated to the state, 
subject to any existing claim or right.’’ 


See also, 


Cooper v. Roberts, 18 How. 173. 
Ham v. Missouri, 18 How. 126. 


It is claimed by counsel for the United States that the 
doctrine of Beecher v. Weatherby has been in effect 
overruled by the cases of Heydenfeldt +. Dancy. 93 U.S. 
634, Minnesota v. Hitchcock, 185 U.S. 393, 400, and Wis- 
consin v. Hitchcock, 201 U. 8. 202. The court will note 
that Heydenfeldt v. Daney was decided before the case 
of Beecher v. Weatherby. If therefore there is any 
necessary conflict between the two cases, Beecher v. 
Weatherby being subsequent in date must be regarded 
as having overruled the decision in Heydenfeldt v. 
Daney. There is, however, no inconsistency between 
these two decisions, as the court will readily note from 
an examination of the same. The school land grant in 
Nevada has held in Heydenfeldt v. Daney not to be a 
grant in praesenti, and it based its decision upon words 
of qualification in the grant which it considered in the 
hight of conditions existing in and peculiar to the state of 
Nevada, which conditions, so far as this record shows, 
do not exist in the state or Oregon. 
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The ease of Minnesota v. Ilitcheock expressly recog- 
nizes, and by quotations reaffirms with approval, the 
doctrine of Beecher v. Wetherby. All that the case holds 
is, that the title of the state of Minnesota had never at- 
tached to the lands involved, for the reason that such 
lands had never become public Jand but had been oc- 
eupied by Indians and had therefore not passed under 
the grant contained in the enabling act. 

The ease of WVisconsin v. Hitchcock, 201 U.S. 202, was 
decided upon the authority of United States v. Thomas, 
151 U. 8. 577, in which the Beecher case was expressly 
recognized and reaffirmed. There is nothing in the 
latter case at all in conflict with the case of Beecher v. 
Weatherby. 

Attention is again called to the fact that the act under 
consideration contains language not found either in the 
school grants to Wisconsin, Minnesota or Nevada. The 
language which we have quoted above shows that the 
act itself speaks of the lands not only as ‘‘shall be 
granted’’ on acceptance, but presuming such acceptance, 
speaks of the lands as ‘‘herein granted.’’ 

As to the grant vesting in the state of Oregon as a 
float immediately on acceptance, see 


St. Paul v. Northern Pacific, 139 U. S. 5. 

United States v. Oregon & Calif. R. R., 176 U.S. 
28. 

Butz v. Northern Pacific, 119 U.S. 55. 

Southern Pacific v. United States, 168 U. S. 1. 

United States v. Southern Pacific, 146 U. S. 570. 

Menotti v. Dillon, 167 U.S. 703. 

Missouri, Kansas & Texas v. Cook, 163 U. S. 191. 
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The lands in question were identified by the field sur- 
vey so as to vest title in specie in the state. 
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Facts as to field survey. 

June 2, 1902, field survey made. 

June 2, 1903, field survey approved unaltered by Sur- 
veyor General of Oregon. 

June 8, 1903, field survey transmitted to General Land 
Office. 

November 28, 1905, field survey used by Agricultural 
Department to identify these specific lands (Complain- 
ant’s Exhibit A, not printed). 

December 12, 1905, field survey used by the commis- 
sioner of the General Land Office to identify these 
specific lands. 

December 16, 1905, field survey used by Seeretary of 
the Interior to identify these specific lands. 

December 19, 1905, field survey used by General Land 
Office to identify these specific lands. 

January 31, 1906, field survey approved by the Gen- 
eral Land Office wnaltered. 

The question is one of identification. If the field sur- 
vey is a good enough identification to identify for pur- 
poses of deseription and withdrawal by the government, 
it should be of foree for the same purpose by the state. 
Official use of a plat is an approval of the same. 


Wright v. Roseberry, 121 U.S. 488, 517. 
Tubbs v. Wilhoit, 188 U. S. 134, 144, 145. 


In Wright v. Roseberry certain plats, furnished by the 
state of California, were by statute required to be ap- 
proved by the General Land Office (p. 514). No formal 
approval of the plats appeared, but it did appear that 
they had been officially used. This was held to be a 
sufficient approval, and the court speaks of the plat (p. 
017) as ‘‘approved by the commissioner as shown by its 
official use,’’ and they hold that the plat was sufficient 
and based title upon it. 
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In the subsequent case of Tubbs v. Wilhoit, the court, 
alluding to the decision in Wright v. Roseberry, said (p. 
144): 

“In Wright v. Roseberry there was no ap- 
proval of the township plat in terms, but it 
was held to be an approved plat by the fact that 
it was officially used as such.’’ 


In the Tubbs ease there was a similar plat, to which 
the commissioner of the general land office was shown 
to have made reference, and subsequently thereafter the 
United States issued a patent describing the lands ac- 
cording to the offical plat of the survey. Having con- 
sidered these facts, the court further said (p. 145): 


‘Tt is, therefore, conclusively established that 
such township plat was recognized by the Land 
Department at Washington as a correct plat, 
and used as such, which was the only approval 
of a similar plat in Wright v. Roseberry.’’ 


And on page 146 the court said: 


‘‘Whether the township plat be considered 
as approved by the action of the surveyor gen- 
eral or by the subsequent recognition of its cor- 
rectness by the commissioner of the General 
Land Office, when approved, the duty of the com- 
missioner to certify over to the state the lands 
represented thereon as swamp and overflowed 
was purely ministerial * * * A strange 
thing it would be if the refusal of an officer of 
the government to discharge a ministerial duty 
could defeat a title granted by an act of Con- 
gress, and enable him to transfer it to parties 
not within the contemplation of the govern- 
me Mite 
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Tn addition to this official use of this plat, forty-three 
days later, January 31, 1906, the plat was formally ap- 
proved by the general land office without alteration or 
amendment of any kind. By the familiar doctrine of 
relation, the facts should be held to identify this land as 
being within the school land grant as of the date of the 
field survey. The contention of the government that 
formal approval is necessary under the circumstances 
shown in this case, amounts to nothing but a pure tech- 
nicality, which should not be allowed to defeat the evi- 
dent intent of the congressional grant. 

That the field survey is sufficient identification seems 
to have been the construction placed upon these grants 
by Congress itself. A survey is merely an act of the 
political department serving to identify what was before 
floating and unidentified. 


Cooper v. Roberts, 18 How. 173. 


By the act of Congress of February 28, 1891, amend- 
ing Section 2275 of the Revised Statutes (26 Stats. 796), 
it is provided that in case of a conflict between settlers 
and the state over school sections, if the settlement was 
made before the survey of the lands in the field the 
claim of the settler shall have priority, and that on the 
other hand, if the settlement was made after the survey 
in the field, the implication necessarily is that the claim 
of the state has priority. It is not perceived why the 
rule laid down by Congress for the settlement of dis- 
putes between the state and settlers is not equally ap- 
plicable for the settlement of disputes between the state 
and itself. 


C; 
If the field survey was insufficient as an identification, 
the approval of that survey on June 2, 1903, by the Sur- 
veyor General of Oregon was a sufficient identification 
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and fully complied with the acts of Congress governing 
this grant. 

By the act of August 14, 1848 (9 Stats. 328) these 
lands, when surveyed, ‘‘under the direction of the gov- 
ernment of the United States preparatory to bringing 
the same into market,’’ were reserved for the use of the 
schools. As we have seen by the act of February 14, 
1859 (11 Stats. 383), these lands, subject to identification 
by survey, were granted to the state of Oregon. 

A statute speaks, and its meaning is to be determined 
as of the date of its adoption. What it meant when 
adopted it continues to mean until it is amended or re- 
pealed. It cannot mean one thing at one time and some- 
thing else at another. 

In Endlich on Interpretation of Statutes (Ed. 1888, 
Sec. 85) it is said: 

‘“‘The language of a statute, as of every other 
writing, is to be construed in the sense it bore 
at the period when it was passed.”’ 


See also 


Platt v. Union Pac., 99 U.S. 48, 63. 

Smith v. Townsend, 148 U. 8. 490, 494. 

M. & O. v. Tennessee, 153 U. 8. 486, 502. 
Dewey v. United States, 178 U. 8. 510, 520. 


In Platt v. Union Pacific the Supreme Court said, 
speaking of the construction of statutes: 

‘‘There is always a tendency to construe 
statutes in the light in which they appear when 
the construction is given. It is easy to be wise 
after we see the results of experience. * * * 
But in endeavoring to ascertain what the Con- 
gress of 1862 intended we must as far as pos- 
sible place ourselves in the light that congress 
enjoyed, look at things as they appeared to it, 
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and discover its purpose for the language used 
in connection with the attending § circum- 
stances.”’ 


At the time of the passing of the act reserving these 
lands for the use of schools, and also at the time of the 
passage of the granting act, a survey was complete for 
all purposes when approved by the Surveyor General of 
Oregon. It was not until April 17, 1879, (see Tubbs v. 
Wilhoit, 138 U. S. 134) that by a new regulation of the 
Land Office the approval of that office was required to 
complete a survey. It will hardly be contended that a 
regulation of the Land Office, made for purposes of con- 
venience and possibly to conduce to greater accuracy, 
could have the effect of changing the meaning of the 
statutes of Congress enacted twenty and thirty vears 
previously. If this case had arisen in 1875 the court 
would have held that these lands were sufticiently identi- 
fied when the Surveyor General of Oregon had approved 
the plat. The statutes under which the state of Oregon 
elaims have not been altered since 1875. If in 1875 they 
had one meaning, necessarily they must have the same 
meaning now. No law of Congress has been, and we be- 
lieve none can be, cited which authorizes a change in a 
statute of the United States to be made by a_ depart- 
mental rule. 

It appears that the surveys in question were approved | 
by the Surveyor General of Oregon June 2, 1903, two 
years and a half before the temporary withdrawal by the 
Secretary of the Interior, and three years and a half 
before the presidential proclamation. Therefore, at the 
date of those alleged withdrawals, the lands were vested 
in the state of Oregon by virtue of the school land grant 
act and the approval of the Surveyor General of Oregon 
of the field survey on June 2, 1903. 
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D. 


If approval of survey by the General Land Office was 
reqwred, such approval was made by the official use of 
this survey for the purpose of identifying these identical 
lands. 

See cases cited and commented on under point B. 


i. 


fiven if the withdrawal by the Secretary of the Inte- 
rior had foree, that was a temporary withdrawal. The 
subsequent approval of the survey (Jan. 31, 1906) by the 
General Land office would bring into force the statutes 
of 1848 and 1859, which being of higher dignity and 
greater scope than an executive withdrawal would 
super sede it and vest the lands in the state of Oregon. 


= a BS te tm Ns 4 AUN EWN Si 1 7 


®f;e action of the Land Department cannot Overeria 
expressed will of vongress, or ony vey anay pub lie 
im hisres#rd or derience Ghereo 


Burfenning v. BReilroad Co., Lesa & 
and ceses cited tucres 


This act is withont exception or qualification. It has 
never been repealed. The moment the survey was com- 
plete the act operated to reserve the Jands in question 
from any other use whatsoever and with the granting act 
operated to vest title in the state. Certainly it cannot 
be contended that a mere executive act could have the 
effect of repealing those statutes. The statutes operate 
the minute the conditions preseribed exist. The pre- 
scribed conditions under all contentions of the govern- 
ment existed January 31, 1906. 
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The alleged executive withdrawal of these lands, made 
December 16, 1905, was of no force because if the lands 
were then surveyed the school land grant had attached, 
and if they were not surveyed there was no right to with- 
draw them for forest purposes. 

‘‘There can be no reservation of public lands 
from sale except by reason of some treaty, law 
or authorized act of the executive department of 
the government.’’ 

Wolsey v. Chapman, 101 U. 8S. 769. 


The acts of the heads of departments within tle scope 
of their powers are in law the acts of the president. 


Idem. 
Wilcox vs. Jackson, 13 Peters, 498. 


The sole laws authorizing the President to create for- 
est reserves and to withdraw lands for that purpose. are 
Section 24, Act of March 3, 1891, 26 Stats. 1103 as 
amended by the act of June 4, 1897, 30 Stats. 3436, and it 
is under these acts that the reservation for forest uses 
purports to have been made. (See proclamation of Jan. 
25, 1907.) By the acts above cited, the President can 
set aside only ‘‘public Jands.’’ See statutes cited above. 


United States v. Blendaner, 122 Fed. 704. 
‘‘Public lands’’ are only such as are open to sale or 
other disposition under general laws. 


Newhall v. Sanger, 92 U. S. 761, 763. 
Bardon v. Northern Pac. R. R., 145 U.S. 535, 538. 
ibarker vy. Harvey, 181 U.S. 490. 
Lands are not ‘‘ public lands’’, 1. e., not open to sale or 
other disposition under general laws until they are sur- 


veyed. 
Barnard v. Ashley, 18 How. 43, 46. 
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Hosmer v. Wallace, 97 U.S. 575, 579. 
Buxton v. Traver, 130 U.S. 232, 235. 


Now, if the withdrawal or reservation for forest uses 
ean only be made of surveyed lands, i. e., ‘‘publie lands,”’ 
then if these lands were unsurveyed on December 16, 
1905, as the government now claims, the Secretary of 
the Interior’s withdrawal of that date was unavailing. 
On the other hand, if on that date the lands in question 
were surveyed lands, i. e., ‘‘publie lands,’’ the Secretary 
of the Interior’s withdrawal was equally unavailing, 
for the reason that the reservation of 1848 and the grant 
of 1859 took effect on these specific Jands as soon as they 
were identified by survey. 

Again, the Secretary’s withdrawal was of ‘‘vaeant, un- 
appropriated public lands.’’ Govt’s. Exh. A. Dee. 16, 
1905. If these lands were then unsurveyed as claimed 
by complainant they were not ‘‘publie lands’’ and hence 
not within the terms of the order of withdrawal. 

If the lands were then surveyed as we claim, they had 
ipso facto ceased to be ‘‘unappropriated.’’ They were 
expressly ‘‘appropriated’’ to the school grant. 

Therefore by the very language of the order of with- 
drawal, they were not included. 


G: 


The President’s proclamation of January 25, 1907, 
did not affect these lands because— 

(a) At that time the grant was vested in the state 
of Oregon, and 

(b) The proclamation itself expressly excepts the 
lands in question. 

As we have seen, the surveys were approved by the 
Jand office January 31, 1906, and by the statute of 1848 
were immediately reserved for the use of schools and 
passed to Oregon under the grant of 1859. 
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Where lands have been previously reserved or ap- 
propriated no subsequent law or proclamation will be 
construed to embrace them or to operate upon them, al- 
though no exception be made in the subsequent proclama- 
tion or law. 


Bardon v. Northern Pacific, 145 U. S. 535, 539. 
Railroad v. Roberts, 152 U.S. 114, 119. 


The President’s proclamation of January 25th did not 
as a matter of fact include these lands. On the con- 
trary, by its express terms it excluded them. ‘The 
proclamation in question contains this clanse: 

‘‘Eixcepting all lands which at this date are 
embraced within any withdrawal or reservation 
for any use or purpose for which this reserva- 
tion for forest uses is inconsistent.’’ 


As we have seen, on January 31, 1906, nearly a vear 
prior thereto, the congressional reservation of 1848 had 
attached to these lands. That reservation was for the 
use of schools, a use necessarily inconsistent with forest 
uses. They had also by the act of 1859 been granted for 
the use of the schools. The intent and etfect. both of the 
act of 1848 and 1859, was to appropriate the lands to 
Oregon school uses. The lands therefor were directly 
within the exception in the presidential proclamation. 

The learned District Attorney in his brief in the court 
below says, referring to the words ‘‘excepting the with- 
drawals, reservations,’’ etc., in the proclamation: 

‘‘Those words are used in the proclamation 
to refer to withdrawals for government pur- 
poses, such as Indian reservations, fish hatcher- 
ies, military reservations and the like.’’ 

The learned District Judge in his opinion dismisses 
this point with a brief remark (p. 28) ‘‘Nor do I think 
the lands in dispute were excepted from the operation 
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of the proclamation.’’ The learned District Judge seems 
to have given no force or effect whatever to the statute 
of 1848. The coutention of the learned district attorney, 
that the withdrawals and reservations referred to in the 
proclamation alluded to withdrawals for governmental 
purposes, such as Indian reservations, fish hatcheries, 
military reservations and the like, is nntenable. If such 
had been the intent of the proclamation, the President 
would have so stated; but the language of the President’s 
proclamation is ‘‘Hacepting all lands,’’ not some lands 
but. ‘‘all lands embraced within any withdrawals or res- 
ervations for any use or purpose for which this reserva- 
tion for forest uses is inconsistent.’’ 

The presidential proclamation was unavailing for 
another reason. At the time it was made the lands had 
been surveyed, the survey approved and the plat of sur- 
vey filed in the local land office. The moment that had 
been done the prior congressional] reservation and grant 
of 1848 and 1859 operated to reserve and grant these 
lands to the use of the Oregon schools. And under the 
rule hereinbefore alluded to, that no statute or proclama- 
tion will be held to inelnde lands previously reserved or 
appropriated, the presidential proclamation was of no 
foree as far as these lands were concerned. We ask that 
the decree below be reversed and that the bill be dis- 
missed. 

MARK NORRIS, 
Of Counsel for Sligh Furniture Co. 


